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Negligence—Safe system of work—Noise—Excessive noise in shipbuild-
ing and ship-repair yards—Known risk of noise affecting employ-
ees’ hearing—Introduction of suitable protection against industrial
noise—Employers subsequently taking precautions to protect
employees—Whether employers negligent in not protecting employ-
ees earlier—Quantum of damages

Damages—Personal injuries—Deafness—Excessive noise in shipbuild-
ing and shiprepair yards—Employers’ duty of care arising after
commencement of impairment—Calculation of damages

In the first three actions (Group A) the plaintiffs were
labourers in ship-repair yards and in the remainder (Group B)
the plaintiffs were fitters in shipbuilding yards. They claimed
damages against the respective defendants, as their employers,
for loss of hearing caused by exposure to excessive noise in the
course of their work at the defendants’ yards. They alleged that
the defendants had been negligent and in breach of their statutory
duty in that they had failed to recognise the existence of high
levels of noise in their yards and the fact that such noise created
a risk of irreversible damage to hearing and had further failed to
provide any or sufficient ear protection devices or to give the
necessary advice and encouragement for the wearing of such
devices as were provided. The defendants admitted that the
plaintiffs had suffered impairment of hearing as a result of
excessive noise or the combination of the effects of such noise
and of ageing. The plaintiffs had been employed in the yards
since 1944 or earlier.
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At ail material times the defendants knew that the noise levels
in their yards were such as to expose their workmen to a risk of
hearing loss. There was, however, a general apathy and a lack of
any authoritative official guidance for many years and efficacious
and convenient methods of ear protection were not available until
the late 1950s or early 1960s. In 1963 the Ministry of Labour
published “Noise and the worker.” The plaintiffs T., G., B. and
W. all asked for and received ear muffs in or about 1973-74; N.
asked for muffs but was refused them and M. did not receive
muffs until 1979. The greater part of the damage to the plaintiffs’
hearing at the upper frequencies was done before 1963 and they
had also suffered a less but still substantial loss of the lower
frequencies at that time. Their exposure to noise after 1963 served
merely to accelerate and enhance their progress to being hard of
hearing.

On the plaintiffs’ claims:—

Held, giving judgment for the plaintiffs, (1) that, although
there had been actual knowledge for many years that employees
in shipbuilding and ship-repair yards suffered from deafness as a
result of excessive noise, the risk had been considered as an
inescapable feature of the industry; that, accordingly, any liability
of the defendants in negligence for failing to protect their em-
ployees against the risk of deafness had to be considered against
the general practice in the industry of inaction and acceptance of
the situation; that the defendants could only rely on the general
practice while there was a lack of social awareness of the need to
protect employees generally against industrial noise and there
was not readily available information and the means of protecting
employees against noise but, once information could be obtained
and ear protection devices were available on the market, the
defendants came under a duty of care because either they should
have sought the knowledge or they should have known that
effective precautions could be taken in their yards to protect their
employees against the risk of deafness (post, pp. 4158—F, 416Fr—
417A, 421p-F).

Dictum of Swanwick J. in Stokes v. Guest, Keen and Nettlefold
(Bolts and Nuts) Ltd. [1968] 1 W.L.R. 1776, 1783 applied.

(2) That, although some information and forms of ear protec-
tors had been available for many years, it was not until the 1950s
that information was readily available and there were on the
market ear protectors that were both effective against the noise
in the defendants’ yards and of a design acceptable to employees
as being easily retained and comfortable to wear; that by 1963,
the defendants should have had the knowledge and have provided
ear protectors and, therefore, 1963 marked the dividing line
between a reasonable policy of following the general practice in
the industry and a failure to take reasonable precautions against
the risk of deafness; and that, therefore, the defendants were in
breach of their duty of care between 1963 and the time when
they provided ear muffs or other forms of ear protectors (post,
pp. 422F-H, 423c-D, G-H, 424D).

(3) That the plaintiffs were not entitled to recover their loss
in full because a substantial part of the impairment of their
hearing took place before the defendants were in breach, and
although precise quantification was impossible, the court had to
apportion the loss and make the best estimate it could in the light
of the evidence; that damages were awarded for the additional
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detriment suffered by the plaintiffs as a result of their exposure
to noise after 1963, and those awards were made after making
the fullest allowances in favour of the plaintiffs for the uncertain-
ties known to be involved in any apportionment (post, pp.
433p-F, 436D-G, 442G-H, 443D—4444, 450a—C, F—451a, F—4524).

Dingle v. Associated Newspapers Ltd. [1961]2 Q.B. 162, C.A.
and McGhee v. National Coal Board [1973] 1 W.L.R. 1, H.L.(Sc.)
considered.

The following cases are referred to in the judgment:

Baker v. Willoughby [1970] A.C. 467; [1970] 2 W.L.R. 50; [1969] 3 All E.R.
1528, H.L.(E.)

Balfour v. William Beardmore & Co. Ltd., 1956 S.L.T. 205

Bank View Mill Lid. v. Nelson Corporation [1942] 2 All E.R. 477

Berry v. Stone Manganese & Marine Ltd. [1972] 1 Lloyd’s Rep. 182

Bonnington Casting Ltd. v. Wardlaw [1956] A.C. 613; [1956] 2 W.L.R. 707,
[1956] 1 All E.R. 615, H.L.(E.)

Cartwright v. G. K. N. Sankey Ltd. [1972] 2 Lloyd’s Rep. 242; 12 K.I.R. 453

Clarkson v. Modern Foundries Ltd. [1957] 1 W.L.R. 1210; [1958] 1 All E.R.
33

Crookall v. Vickers-Armstrong Ltd. [1955] 1 W.L.R. 659; [1955] 2 All E.R.
12

Dingle v. Associated Newspapers Ltd. [1961] 2 Q.B. 162; [1961] 2 W.L.R.
523;[1961] 1 All E.R. 897, C.A.; [1964] A.C. 371; [1962] 3 W.L.R. 229;
(1962] 2 All E.R. 737, H.L.(E.)

Fazel v. Cape Insulation Ltd. (unreported), 1981

Heal v. Garringtons Ltd. (unreported), 26 May 1981

Heslop v. Metalock (Britain) Ltd. (unreported), 24 November 1981, Mustill J.
(Kemp & Kemp, Quantum of Damages 5-464)

Jobling v. Associated Dairies Ltd. [1982] A.C. 794; [1981] 3 W.L.R. 155;
[1981] 2 All E.R. 752, H.L.(E.)

Long v. Thiessen & Laliberte (1968) 65 W.W.R. 577

McGhee v. National Coal Board [1973] 1 W.L.R. 1; [1972] 3 All E.R. 1008,
H.L.(Sc.)

Moeliker v. A. Reyrolle & Co. Ltd. [1977] 1 W.L.R. 132; [1976] I.C.R. 253;
[1977] 1 AL E.R. 9, C.A.

Morris v. West Hartlepool Steam Navigation Co. Ltd. [1956] A.C. 552; [1956]
1 W.L.R. 177; [1956] 1 All E.R. 385, H.L.(E.)

Nicholson v. Atlas Steel Foundry and Engineering Co. Ltd. [1957] 1 W.L.R.
613; [1957] 1 All E.R. 776, H.L.(Sc.)
Robinson v. British Rail Engineering Ltd. (unreported), 3 November 1982;
Court of Appeal (Civil Division) Transcript No. 438 of 1982, C.A.
Smith v. British Rail Engineering Ltd. (unreported), 24 June 1980; Court of
Appeal (Civil Division) Transcript No. 532 of 1980, C.A.

Smith v. Manchester Corporation (1974) 17 K.I.R. 1, C.A.

Stevenson v. Buchanan & Brock Pty. Ltd. [1971] V.R. 503

Stokes v. Guest, Keen and Nettlefold (Bolts and Nuts) Ltd. [1968] 1 W.L.R.
1776

Wallhead v. Ruston and Hornsby Ltd. (1973) 14 K.I.R. 285

The following additional cases were cited in argument:

Brooks v. J. & P. Coates (U.K.) Ltd. [1984] I.C.R. 158

Carragher v. Singer Manufacturing Co. Ltd., 1974 S.L.T.(Notes) 28

Cartledge v. E. Jopling & Sons Ltd. [1963] A.C. 758; [1963] 2 W.L.R. 210;
[1963] 1 All E.R. 341, H.L.(E.)
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Cavanagh v. Ulster Weaving Co. Ltd. [1960] A.C. 145; [1959] 3 W.L.R. 262;
[1959] 2 All E.R. 745, H.L.(N.L.)

Clark v. MacLennan [1983] 1 All E.R. 416

Firman v. Ellis [1978] Q.B. 886; [1978] 3 W.L.R. 1; [1978] 2 All E.R. 8531,
C.A.

Mclntyre v. Doulton & Co. Ltd. (unreported), 22 March 1978, O’Connor J.

Nimmo v. Alexander Cowan & Sons Ltd. [1968] A.C. 107; [1967] 3 W.L.R.
1169; [1967] 3 All E.R. 187, H.L.(Sc.)

Thompson v. Brown [1981] 1 W.L.R. 744; [1981] 2 All E.R. 296, H.L.(E.)

CONSOLIDATED ACTIONS

By writs issued in 1981 and 1982 the plaintiffs, Albert Edward
Thompson, David Mason Gray, James William Nicholson, William Black-
lock, Robert Waggott and John Alexander Mitchell, each claimed dam-
ages for personal injuries, namely, loss of hearing, which each alleged
was caused by the negligence and/or breach of statutory duty of their
employers in exposing each plaintiff to excessive levels of noise. The
respective employers, who were defendants to the actions, were as to the
plaintiffs Thompson, Gray and Nicholson, Smiths Shiprepairers (North
Shields) Ltd. (“Smiths”), as to the plaintiffs Blacklock and Waggott, Swan
Hunter Shipbuilders Ltd. (“Swan Hunter”) and as to Mitchell, Vickers
Armstrong Ltd. (“Vickers”) and Swan Hunter.

On 28 January 1983 Mustill J. ordered that all six actions be consoli-
dated and proceed together with three other actions by Joseph Hutchin-
son, Eric Doughty and John McQuillan against Austin & Pickersgill Ltd.,
but that they be divided into three groups of three, designated respectively
Groups A, B and C; and that the actions comprising each of the groups
be tried together and the groups be tried one after the other in that order.
In the event, having tried Groups A and B consecutively, Mustill J.
delivered judgment in respect of those claims and postponed the trial of
the Group C actions.

The facts in relation to each claim are stated in the judgment.

Christopher Rose Q.C., Anthony Temple and Oliver Ticciati for the
plaintiffs in Group A.

Richard Clegg Q.C., A. J. C. Hoggett and Roger Farley for the
plaintiffs in Group B.

L. D. Lawton Q.C., Brian Appleby Q.C., William Woodward and
Peter Bowers for Smiths.

Brian Appleby Q.C., L. D. Lawton Q.C., William Woodward and
Peter Bowers for Swan Hunter.

Christopher Holland Q.C.and Stuart C. Brown for Vickers.

Cur. adv. vult.

14 November. MusriLL J. read the following judgment. It has been
known for at least 150 years that persons working in conditions of
excessive noise are liable to suffer deafness. In 1886 Thomas Barr
delivered a paper which described many of the most important features of
what is now called noise-induced hearing loss. Since the beginning of this
century, and probably long before, shipyards have been recognised as
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noisy places, where workers have tended to become deaf. Everyone knew
this, but nobody did anything about it. Apathy and fatalism prevailed
amongst workers, employers, trade unions and legislators alike. Deafness
was treated as an inescapable fact of shipyard life. Not until the early
1970s was any effective and systematic provision made for the protection
of persons employed in shipbuilding and ship-repair yards. In conse-
quence, there are now thousands of people still alive whose work has
caused them to become hard of hearing. The present plaintiffs are amongst
them.

Until 1975 there was no statutory provision for persons suffering from
industrial deafness. In that year, the complaint became a prescribed
disease, for the purposes of the National Insurance (Industrial Injuries)
Act 1965, so that in principle industrial injury benefit would be payable.
The conditions for benefit were, however, very stringent, and persons
such as the plaintiffs, who are not very deaf, did not qualify for payment.
Accordingly, the idea was conceived of suing the employer at common
law, with the aim of recovering damages even in those cases where the
loss of hearing was comparatively slight. The response was so widespread
that the legal processes were in danger of being swamped by the flood of
claims—more than 20,000 of them. Accordingly, a number of cases have
been selected, differing as to identity of employer, type of work, length
of service, degree of deafness, and so on, with the intention of establishing
a set of criteria which would be applicable to the broad majority of claims, -
without the need to bring every single claim to trial. Three distinct groups
of three actions were selected. In the event only the actions in Groups A
and B were heard, and are now for judgment. The actions in Group C
remain for decision on some future occasion. The parties in Groups A
and B are as follows:

Group A
Plaintiff Defendant
Mr. Albert Edward Thompson Smiths  Shiprepairers  (North
Shields) Ltd.
Mr. David Mason Gray Smiths  Shiprepairers  (North
Shields) Ltd.
Mr. James William Nicholson Smiths  Shiprepairers  (North
Shields) Ltd.
Group B
Mr. William Blacklock Swan Hunter Shipbuilders Ltd.
Mr. Robert Waggott Swan Hunter Shipbuilders Ltd.
Mr. John Alexander Mitchell Vickers Armstrong Ltd.

and
Swan Hunter Shipbuilders Ltd.

The plaintiffs in Group A were all employed at the material time as
labourers in ship-repair yards. The plaintiffs in Group B were fitters in
shipbuilding yards. All are admitted to have suffered impairment of
hearing as a result of excessive noise, or as a result of excessive noise
combined with the effects of ageing.

The actions within each group were tried together. The two groups
were tried consecutively. The issues in all six actions were to a great
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extent the same, and some of the counsel, solicitors and expert witnesses
took part in the trial of both groups. The legal representation was not
however the same throughout, nor was the factual and expert evidence
common to the two groups, save to the extent that some of the expert
evidence given in Group A was specifically adopted for the purposes of
Group B. This might have been a source of difficulty, since the parties to
the Group A actions were entitled to insist, and did insist, that the
decisions in their actions should be arrived at by reference exclusively to
the evidence given in the trial of Group A, and without modification in
the light of evidence adduced in the subsequent trial of Group B, to which
they were not parties. It would not have been practical, within the allotted
time, to write and deliver a judgment in the Group A cases before
embarking on the trial of Group B. Accordingly, in order to safeguard
the position of the Group A plaintiffs, I arrived at and formulated
(without making public) a series of findings on the central issues of fact in
Group A. If it had subsequently appeared that the development of the
issues in Group B was such as might lead to materially different conclu-
sions, I would have thought it appropriate to adjourn the hearing so as to
deliver judgment in Group A before completing the trial of Group B. In
the event, this did not become necessary. The shape of the issues in
Group B proved to be the same as in Group A, and the expert evidence
in Group B, although in some respects more elaborate, did not materially
affect the weight which I had given to the kindred evidence in Group A,
and in almost all instances served merely to expand or illustrate what had
previously been said.

In these circumstances, it is appropriate to deal with the central issues
of fact in a single judgment, distinguishing between the groups only where
this is necessary to reflect the special positions of the individual parties.

The issues

The following issues arose for decision:

A. Breach of duty at common law

1. According to what principles should the defendants’ liability at
common law be adjudged?

2. What steps did the various defendants take to protect the plaintiffs
from exposure to excessive noise whilst in their employment, and when
were these steps taken?

3. Were these steps which could and should have been, but were not
taken by the defendants; and, if so, when should they have been taken?

B. Breach of statutory duty

1. Did section 26 of the Factories Act 1937 and section 29 of the
Factories Act 1961 create duties which are material to the present actions?
2. If so, were the defendants in breach of these duties?

C. What is the present state of the plaintiffs’ hearing capacity?
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D. Causation

1. Were the deficiencies in each plaintiff’s hearing caused in whole or
in part by any breach of duty by the respective defendants?

2. If so, in the case of each plaintiff, what if any part of such deficiency
is proved to have been caused by exposure to excessive noise whilst the
relevant defendant (or, in the case of action 1982 M. No. 937, the relevant
defendants) were in breach of their duty under statute or at common law?

E. Damages

1. What is the correct measure of damages for any pain, suffering and
loss of amenity proved to have been caused to each plaintiff by a breach
of duty? (Except in the case of action 1981 G. No. 2086 there is no claim
for special damages.)

2. Should any, and if so what, award be made to reflect a diminution
in each plaintiff’s prospects in the labour market?

F. Limitation of actions

1. Are any of the plaintiff’s claims prima facie time-barred by sections
11 and 14 of the Limitation Act 1980?

2. If so, should the court exercise its discretion to exclude the time
limit, under section 33 of the Act?

Issues of contributory negligence were raised on the pleadings, but these
were abandoned at the trial by all three defendants.

Noise and the human ear

This case is concerned with sound which is heard by the human ear.
Other methods of experiencing sound are not material. Wave-like agita-
tions of the atmospheric air are collected by the outer ear; conducted by
the middle ear; and experienced by the inner ear, where minute hairs are
set in motion. This motion is translated into neural impulses which create
in the brain the subjective impression of hearing. The pitch of a pure tone
of sound is determined by the frequency of the wave motion which
conveys it. The greater the frequency, the higher the pitch of the tone.
Each doubling of frequency raises the pitch by one octave. The basic unit
of frequency is one cycle per second or one Hertz. For present purposes,
however, it is more convenient to express frequencies in terms of Kilohertz
(KHz).

Very few sounds experienced in everyday life consist of a single pure
tone. Almost always, sounds are composed of a complex mixture of
frequencies across a wide range. Frequencies between roughly 0.05 to 20
KHz can be perceived by the human ear. Those frequencies which are
essential to the comprehension of speech lie in the band between 0.25 and
4 KHz.

A reference to the “loudness” of a sound may have two meanings.
First, it may signify the subjective impression gained by the hearer as the
result of the processing of the sound by the mechanical and neurological
apparatus of the ear and the brain. Second, it may mean the actual
intensity with which the sound waves strike the organs of hearing. These
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two types of loudness are related, but only indirectly. The perceived
loudness of the sound is dependent not only on its intensity but also on its
frequency, on the relationship between the sound in question and other
sounds being heard at the same time, and on the characteristics of the
individual who is hearing the sound. Very broadly speaking, the human
ear reacts logarithmically to sound, so that a perceived increase in intensity
will fall far short of the actual increase in intensity. It is possible to make
measurements of perceived hearing loss, but these are not sufficiently
precise to be useful in a case such as the present.

On the other hand, it is possible to measure with:tolerable accuracy
the objective intensity of a sound at a particular point in space. The
method adopted is to assume an arbitrary reference level of intensity,
roughly equivalent to a sound which is just audible to the human ear, and
to express the measured intensity in terms of a ratio between the intensity
and the reference intensity. The human ear is capable of accommodating
an immense range of noise intensities. For example, the sound of a
pneumatic drill at 20 feet is about 1,000,000,000 times as intense as a
sound which is barely audible. To express the ratio directly in these terms
would be clumsy, and accordingly the scale is shortened by adopting a
logarithmic set of units so that every increase in intensity of 10 db reflects
an increase in intensity by a factor of 10. Thus a sound measured at 20 db
is 10 times as intense as a sound of 10 db. A sound of 30 db is 100 times
as intense as a sound of 10 db, and so on. The same principle works in
reverse. Reducing a sound intensity from 100 to 70 db entails that it is
reduced not to seven-tenths, but to one-thousandth, of its former value.
Even an apparently trivial reduction of 3 db amounts to a halving of the
intensity.

In a case such as the present, which is primarily concerned with the
effects of continuous high noise levels, rather than with percussive noise,
the measurement of noise intensity at one particular place and at one
particular time is not sufficient. The sound to which the worker is actually
exposed may be intermittent, or of varying intensity. Accordingly, means
have been developed of arriving at an equivalent continuous sound level,
denoted by the symbol Leq. This is the notional sound level which, in the
course of an eight-hour period, would cause the same A-weighted sound
energy to be recorded as that due to the actual sound over the actual
working day. (I refer to A-weighting at a later stage.)

Unlike the eye, the ear has no means of protecting itself against
intense sensations. The logarithmic response of the ear enables it to
accommodate large increases in intensity, but beyond a certain level, the
fine hairs, put into agitation by the incoming vibrations, suffer degradation
and ultimate destruction. This process is irreversible. Hearing loss caused
by excessive noise does not improve spontaneously after the exposure has
ceased, and there is no known cure.

The construction of the ear is such that it responds particularly well to
frequencies lying between 1 and 4 KHz. Accordingly, it is the parts of the
hearing mechanism which deal with frequencies in this band which suffer
particular damage from excessive noise: and these are frequencies which
lie within the range of normal speech. This effect can be seen when an
audiogram is made of the patient’s hearing losses. The technique is to
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present the patient with pure tones at different frequencies (of which the
most important for present purposes are 0.5, 1, 2, 4 and 6 and 8 KHz)
and to measure the level of intensity at which he first begins to perceive
the tone. Where the results are depicted in the shape of a graph which
plots hearing loss against frequency, a marked dip in hearing capacity can
be seen to occur at 1 KHz (or sometimes 2 KHz) with a low point at 4
KHz often accompanied by a recovery at 8 KHz. This cliff-shaped or V-
shaped graph is a prime diagnostic feature of noise-induced hearing loss.

Since, for the reasons just indicated, the principal risk of deafness
from continuous excessive noise is associated mainly with sound lying
within the 1-4 KHz frequency band, measurements of the total intensity
at all frequencies or the intensity at any single frequency, are likely to be
misleading when the extent of the risk is assessed. Accordingly, instru-
ments are manufactured which give differential weight to the measured
sound levels, so as to give a figure reflecting a notional response of a
human ear. Figures which have been adjusted in this manner are described
as “A-weighted,” and are expressed as units “dbA”.

The impact of excessive noise is not the only cause of hearing loss.
There is an ageing process, known as presbyacusis, which entails the
progressive loss of the upper frequencies. The audiogram of a person
suffering from this kind of hearing loss will display a slope, but the profile
is of a different shape from the cliff or notch typical of noise-induced
deafness. .

Quantification of hearing loss

Expressions such as “deafness, hearing loss and damage to hearing”
are convenient enough for general discussion, but are not sufficiently
precise when it comes to assessing the harm done to the individual’s
organs of hearing, the extent to which this harm was brought about by an
actionable breach of duty, and the monetary amount which is appropriate
to compensate him for the wrong doing. Accordingly, I shall adopt the
following terminology proposed in a document referred to at the trial as
“the Blue Book” approved by the Councils of the British Association of
Otalaryngologists and the British Society of Audiology (although appar-
ently not by the membership as a whole):

“Hearing impairment.” This is a loss or abnormality of function of the
hearing system.

“Disability.” This is any lack or restriction (resulting from an impair-
ment) of ability to receive every-day sounds, in either a quiet or noisy
background, in the manner or within the range considered normal for
human hearing.

“Handicap.” This is the disadvantage for a given individual resulting
from the impairment or disability that restricts the activities that would be
expected for that individual (taking account of age, sex and social,
cultural, economic, psychological, medical and environmental factors).

The quantification of the consequences of excessive noise proceeds in
very different ways, according to which of these three types of damage is
under consideration. Hearing impairment cannot be measured directly by
scrutinising the deterioration of the hearing organs. An objective quanti-
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fication can, however, be made by means of pure-tone audiometry. The
results of audiometric tests, when plotted as an audiogram, are an
important guide to diagnosis, in conjunction with clinical examination.
They do not however provide an immediate measure of disability, and
still less of handicap. Attempts to make direct measurements of disability
have not so far achieved great success. Accordingly, where schemes have
been established for compensating large numbers of sufferers from hearing
loss, the technique has been to make use of an average of hearing losses
at selected frequencies, the average loss in decibels being set against a
conventional scale of disability expressed either in percentages or num-
bered classes. The question whether any compensation at all is payable,
and if so what the amount should be, is then determined by the patient’s
rating according to the percentage or class derived from the scale.

Since the degree of impairment suffered by the individual patient very
often differs markedly from one frequency to another, the choice of
frequencies from which the average is taken may have an important effect
on the patient’s classification. Opinions have differed on the choice. In
the United States, which was first in the field, the average was taken at
0.5, 1 and 2 KHz. Some experts felt, however, that this could lead to
injustice, for the higher frequencies are usually lost first, so that measure-
ments at the lower frequencies might under-rate the impairment of
someone whose hearing loss was in the early stages. Accordingly, a system
known as the Coles/Worgan scheme was devised which took account of
the loss at 4 KHz, as well as at the three lower frequencies. This system
is interesting, because the assessment of disability involves not only the
audiometric testing but also the clinical comparison of the subjects’
apparent disability with a series of standard descriptions. The combination
of these two methods leads to the subject being assigned to one of ten
classes of increasing severity, each class being given a brief label, such as
“slight” or “moderate.” These descriptions and labels are useful when it
comes to the assessment of damages because they enable the court to set
the disabilities of these particular plaintiffs against those of others who
have previously received awards, whilst always bearing in mind that
disability and handicap, unlike hearing loss, are not capable of direct
quantification. Accordingly, I have incorporated them in this judgment,
in the shape of Annex A.

The two selections of frequencies previously mentioned are not the
only ones to have found favour. For example, averages are widely taken
in the United Kingdom at 1, 2 and 3 KHz, and the scheme of compensation
administered by the Department of Health and Social Security makes use
of such averages, the qualification for the receipt of any payment at all
being a binaural hearing loss of at least 50 db. Recently, opinions have
been expressed in favour of averages at 1, 2 and 4 KHz, and these form
the basis of a scheme set out in the Blue Book.

In the course of the hearing, use was made of the Coles/Worgan
scheme, and of averages at 1-2-3 KHz and 1-2-4 KHz. It is unnecessary
to decide whether one method is better than another. They all point in
the same direction, provided note is taken that where the losses are
comparatively small, the average at 1-2—4 KHz is likely to display a larger
impairment than assessments made on the other bases.
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Breach of duty at common law

The plaintiffs allege that the defendants were negligent in the following
respects—(i) in failing to recognise the existence of high levels of noise in
their shipyards, and the fact that such noise created a risk of irreversible
damage to hearing; (ii) in failing to provide any or sufficient ear protection
devices, or to give the necessary advice and encouragement for the
wearing of such devices as were provided,; (iii) in failing to investigate and
take advice upon the noise levels in their yards; (iv) in failing to reduce
the noise created by work in their yards; (v) in failing to organise the
layout and timing of the work so as to minimise the effect of noise. In the
first instance I will concentrate on items (i) and (ii), since these are by far
the most substantial.

There was general agreement that the principles to be applied when
weighing-up allegations of this kind are correctly set out in the following
passage from the judgment of Swanwick J. in Stokes v. Guest, Keen and
Nettlefold (Bolts and Nuts) Ltd. [1968] 1 W.L.R. 1776, 1783:

“From these authorities I deduce the principles, that the overall test
is still the conduct of the reasonable and prudent employer, taking
positive thought for the safety of his workers in the light of what he
knows or ought to know; where there is a recognised and general
practice which has been followed for a substantial period in similar
circumstances without mishap, he is entitled to follow it, unless in the
light of common sense or newer knowledge it is clearly bad; but,
where there is developing knowledge, he must keep reasonably
abreast of it and not be too slow to apply it; and where he has in fact
greater than average knowledge of the risks, he may be thereby
obliged to take more than the average or standard precautions. He
must weigh up the risk in terms of the likelihood of injury occurring
and the potential consequences if it does; and he must balance against
this the probable effectiveness of the precautions that can be taken
to meet it and the expense and inconvenience they involve. If he is
found to have fallen below the standard to be properly expected of
a reasonable and prudent employer in these respects, he is negligent.”

I shall direct myself in accordance with this succinct and helpful
statement of the law, and will make only one additional comment. In the
passage just cited, Swanwick J. drew a distinction between a recognised
practice followed without mishap, and one which in the light of common
sense or increased knowledge is clearly bad. The distinction is indeed
valid and sufficient for many cases. The two categories are not, however,
exhaustive: as the present actions demonstrate. The practice of leaving
employees unprotected against excessive noise had never been followed
“without mishap.” Yet even the plaintiffs have not suggested that it was
“clearly bad,” in the sense of creating a potential liability in negligence,
at any time before the mid-1930s. Between the two extremes is a type of
risk which is regarded at any given time (although not necessarily later)
as an inescapable feature of the industry. The employer is not liable for
the consequences of such risks, although subsequent changes in social
awareness, or improvements in knowledge and technology, may transfer
the risk into the category of those against which the employer can and
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should take care. It is unnecessary, and perhaps impossible, to give a
comprehensive formula for identifying the line between the acceptable
and the unacceptable. Nevertheless, the line does exist, and was clearly
recognised in Morris v. West Hartlepool Steam Navigation Co. Ltd. [1956]
A.C. 552. The speeches in that case show, not that one employer is
exonerated simply by proving that other employers are just as negligent,
but that the standard of what is negligent is influenced, although not
decisively, by the practice in the industry as a whole. In my judgment,
this principle applies not only where the breach of duty is said to consist
of a failure to take precautions known to be available as a means of
combating a known danger, but also where the omission involves an
absence of initiative in seeking out knowledge of facts which are not in
themselves obvious. The employer must keep up to date, but the court
must be slow to blame him for not ploughing a lone furrow.

I now turn to the facts. The inquiry must start with the knowledge of
the defendants. Little time need be taken over this. Actual knowledge
can be proved directly in the case of Smiths Shiprepairers (North Shields)
Ltd. with effect from 1963, when they received a copy of the Ministry of
Labour publication “Noise and the Worker.” It is, however, quite clear
that actual knowledge can properly be inferred in the case of all the
defendants from a date much earlier than this. It is true that the
deleterious effects of noise were slow to attract public interest, and that
attention has been concentrated much more on the environmental effects,
rather than on the risk undergone by the worker. It could well be said
that it was only from the mid-1950s that the problem of industrial noise
began to gain general recognition. We are not here concerned, however,
with general recognition. What matters is the knowledge of these particu-
lar employers, who were conducting a notoriously noisy trade.

When Barr published his masterly paper on an “Inquiry into the
Effects of Loud Sound upon the Hearing of Boilermakers and Others
working in Noisy Surroundings” in the Proceedings of the Glasgow
Philosophical Society in 1886, the fact that noisy work led to deafness had
been known for many years. Barr’s paper identified the essentials of the
problem—the prevalence of the condition amongst riveters, caulkers,
platers and “holders-on”; the loss of the higher frequencies; the rapid
onset of the condition; and the need to use protective devices such as
cotton wool or rubber plugs, particularly in the early stages of employ-
ment. This work should have been the foundation of a sustained course
of study. It was not, with the result that only recently have doctors and
scientists begun to explain the mechanism and development of noise-
induced hearing loss. An employer who took an interest in the subject
might, for most of the 20th century, have had to be content with published
material which was incomplete and in some instances misleading. But
those employers who were engaged in shipbuilding and ship-repair had no
need for published material. With one exception, the whole of the oral
evidence and the voluminous written material very properly collected and
adduced at the trial point to the same conclusion, namely, that everyone
in these industries took the existence of the problem for granted. The sole
exception consists of the evidence given by two plaintiffs in Group B,
who stated that they had not realised that noise was making themselves
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or their workmates deaf. I suspect that this evidence was coloured by the
witnesses’ awareness of the issues on limitation. At all events I reject
the evidence, and find that at all material times the defendants knew that
the noise levels in their yards were such as to expose their workmen to a
risk of hearing loss.

The next step is to consider what means the defendants took to combat
this risk. Here we come to a striking feature of the case. Not one witness
has been called from any of the three defendants to explain what if any
consideration they gave to the problem, what decisions were taken, and
for what reason. The defendants were not obliged to account for their
choice of witnesses and did not do so. Plainly, the further back into
history the inquiry is taken, the more difficult it is to find anyone with
personal knowledge of the individual employer’s processes of thought.
But such persons must exist in respect of more recent times, and the
omission to call them has ruled out any possibility of a finding that the
defendants specifically addressed themselves to the question, and took a
decision which was reasonable at the time, even if appearing mistaken in
retrospect. On the other hand, I do not think it legitimate to draw
inferences adverse to the defendants from the complete absence of factual
evidence on their side, and in particular to infer that at some date in the
past the management considered the problem and cynically decided to do
nothing about it. It would be proper, before drawing such an inference,
to test it against the contemporary documents, and this is no longer
possible because, with a few exceptions, none prior to the 1970s remain
in existence. It is not the defendants’ fault that the case is so old, and it
would be unfair to assume against them that the missing documents would
have revealed something damaging. This being so, I consider that the
right course is to proceed on the basis that, until such dates as the existing
documents begin to provide concrete information, the defendants simply
shared in the indifference and inertia which characterised the industry as
a whole.

I therefore turn to the documents disclosed by each of the defendants.
So far as concerns Smiths, these suggest that for some time before 1971
— it is impossible to say for how long — cotton wool had been available on
issue from the ambulance room. The three relevant plaintiffs gave evi-
dence, which I accept, that they had worn cotton wool (at least for a
time) but this was on their own initiative. There seems to have been an
experiment with the use of ear plugs (in the Swan Hunter group, of which
Smiths had become part, if not in Smiths themselves), but this came to an
end in October 1973 on the advice of the factory doctor, who considered
them a potential source of damage and infection. Of more lasting worth
was the introduction of Billesholm wool on some date before October
1971. (See the minutes of the safety committee meeting on 14 October
1972. The wording suggests that this was quite a recent innovation.) In
addition, on the initiative of a trade union representative the company
began to consider the provision of ear muffs for men in particularly noisy
occupations. The management at first turned the suggestion down, and it
was not until two years later, in November 1973, that muffs were made
available in the ambulance room, initially on a restricted basis. Of the
three plaintiffs, Mr. Thompson and Mr. Gray applied for muffs (the latter
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as a result of seeing a poster) in April 1974 and 1973 respectively, and
thereafter continued to wear them. Mr. Nicholson asked for muffs on two
or three occasions, but was told that they were for the men actually using
the caulking, chipping and riveting machines. None were issued to him,
before he retired in 1979. There is no evidence that any of these men
were offered, or asked for, Billesholm wool.

So far as concerns Swan Hunter, it appears that Billesholm wool was
available some time before March 1972. During that month it was
recognised that caulkers would require a greater degree of protection,
and trials were made of the liquid seal and the solid foam types of ear
muff. By the middle of 1973 muffs were on general issue to caulkers, and
were also available to those working in the vicinity. Of the plaintiffs in
Group B, Mr. Blacklock and Mr. Gray each asked for and received muffs
at about that time, and thereafter wore them when they were in noisy
surroundings. For some reason, Mr. Mitchell did not receive ear muffs
until 1979, when he applied for a pair on the advice of his shop steward.

The position as regards Vickers cannot now be clearly ascertained. A
small group of papers has survived relating to inquiries made by the
management of the Barrow yard during 1962 and 1963. (This was not Mr.
Mitchell’s principal place of employment with Vickers.) Quotations were
invited and received during 1962 for Amplivox Supersonex ear defenders
(a type of plug). At about the same time, Vickers received a letter and
pamphlet advertising the merits of Billesholm wool. During 1964 the
works doctor was in correspondence with Amplivox, to obtain a quotation
for a recording audiometer. There is no indication that orders were placed
for these items during the remaining period of Mr. Mitchell’s service with
Vickers, and 1 am satisfied from his evidence that he was given no form
of protection by Vickers, except on an isolated occasion when he took
part in the sea trials of a naval vessel.

Having thus described what the defendants did do, the next step is to
consider what they could have done to provide ear protection. The
position may be summarised as follows. For at least 100 years men in the
shipbuilding and boiler-making trades have been putting cotton wool in
their ears. It is probable that the purpose was more to reduce the
unpleasant sensation of noise, rather than to prevent the onset of deafness.
By the early years of this century, writers were suggesting the use of plugs
made from rubber, vulcanite, “clay fibre”, plasticine or cobblers’ wax
mixed with cotton wool, and so on. The attenuating properties of these
devices would have been variable. Some of them are quite good, for
example the mixture of cotton wool and wax which is still on sale in
chemists’ shops today. Any of them would have been better than nothing.
One or two passing references in the literature claim that these substances
were employed by boilermakers, but it must be doubtful whether they
achieved any widespread amount of use.

The First World War did, however, stimulate the production of a
specially designed hearing protector, in the shape of the Mallock-
Armstrong ear defender. This provided an average attenuation of 16 db.
If worn continuously this would undoubtedly have saved many men in the
shipbuilding industry from loss of hearing. It was, however, uncomfortable
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and difficult to retain. Whether in fact it was ever used to any great extent
in industry must be highly questionable.

Between the two World Wars a few devices, such as the “Aurotech-
tor,” the Soundex Vulcanite plug, and the Luxton ear stop appear to have
been in commercial production. Whether they achieved any wide circu-
lation in industry is now impossible to say.

The Second World War provided an important stimulus for research
in the Armed Forces (notably the Royal Air Force), not only into the
physiology of noise-induced deafness, but also into ways in which the
human ear might be protected. The investigations covered two species of
protector which are material to the present case. First, there were new
types of ear plugs. Amongst those, the most important was the V-51R ear
plug. This was an efficient device, since it gave a mean attenuation over
seven frequencies of 24 db, and considerably better at the important 2
and 4 KHz octaves. It was comparatively comfortable to wear and in an
unpublished Royal Air Force report by Air Vice Marshal Dixon and
Squadron Leader (subsequently Professor) Hinchliffe produced in 1954 it
was described as the “preferred insert defender.” The V-51R appears to
have been introduced to the English commercial market in about 1951.

The other type of protector examined by the Royal Air Force research-
ers was a novelty: namely the ear muff. At first, muffs were rather
primitive. The Nosonic Mark 1 ear muffs had an average protection of
14.2 db, aithough with a much better performance in the upper frequency
ranges. The Nosonic Mark 2 was more effective, with an average atten-
uation of 21.8 db. It was, however, distinctly uncomfortable to wear, since
the sponge rubber ear pieces had had to be gripped tightly by means of
a headband if they were to give proper protection. Subsequently, by
about 1958, liquid seal ear muffs were developed and marketed. These
were easier to wear, but they tended to leak.

It will be seen from this summary that there was an interval of several
years between the moment when the defendants could have taken steps
to furnish ear protection, and the time when this was in fact made
available to their employees. The defendants say that when assessing their
culpability for hearing losses sustained during the period, account should
be taken of more than one factor.

First, it is contended that the defendants were not unique in their lack
of precaution for their employees’ welfare. So far as concerns the ship-
building industry, the defendants cannot be said (on the evidence as
tendered at the trial) to have been any more remiss than others similarly
placed. There were traces in the material put before the court that one
shipyard may in later years have taken some steps to reduce the incidence
of noise. Quite apart from the fact that this was not in an admissible
form, the information was far too imprecise to justify a finding adverse to
these defendants. Again, looking beyond the shipbuilding industry to the
life of the nation as a whole, the defendants can fairly point out that
virtually everyone who might have been expected to concern themselves
with the problem of occupational deafness in fact paid very little attention
to it, thus:

(i) Legislative intervention in the field of industrial noise has been late
and fragmentary. The Factory Acts have never specifically referred to
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noise. Only two sets of regulations (in the woodworking industry, and in
relation to the cabs of agricultural tractors) have demanded protection for
the ears of workers. The shipbuilding industry is governed by stringent
regulations, yet these have nothing to say about noise. In the field of
compensation, as distinct from prevention, it was not until 1975 that
industrial deafness became a prescribed disease, nearly 20 years after the
enactment of the legislation which made such prescription possible. This
is in sharp contrast to the position in the United States, where such
deafness has been the subject of federal and state workmen’s compensa-
tion legislation for several decades.

(i) Discussion in Parliament was almost non-existent during the period
under consideration. Occasionally a question would be asked, eliciting
neutral answers: such as those given in 1953 and 1967 to the effect that
research was in progress. The few debates were largely concerned with
the environmental effects of noise.

(iii) Commissions of inquiry paid little and belated attention to the
topic. It is understandable that the Geddes Committee Report on Ship-
building Inquiry (1966) (Cmnd. 2937) made only fleeting reference to
noise, since the inquiry was concerned with ways to make the industry
more competitive. Much more striking is the fact that when the Wilson
Committee was set up to report on the Problem of Noise (1963) (Cmnd.
1780) its terms of reference were not originally conceived to embrace the
effect of noise on the worker, and it was on the committee’s own initiative
that the subject was investigated and made the subject of chapter XIII of
its report.

(iv) The representatives of the workers seem to have given the matter
a low priority. In 1932 a forward-looking doctor addressed a meeting in
Plymouth on the problems of noise in the dockyard, and distributed
samples of ear plugs. The lecture was summarised in the annual report of
the Trades Union Congress. Yet when a member of Parliament asked in
the House of Commons 28 years later, whether representations had been
made by organisations of workers, he was told that they had not. Whatever
activity there may have been on the part of the unions before and after
this date seems to have been concerned more with procuring the prescrip-
tion of deafness as an industrial disease, rather than forcing the employers
to prevent it from happening. It is perhaps also relevant to note that those
concerned with advising sufferers from industrial deafness were, for one
reason or another, slow to appreciate the possibility that the employers
might be regarded as sufficiently blameworthy to have incurred liability at
common law: for the first action claiming damages in negligence was not
heard until 1969, six years after the publication of “Noise and the
Worker,” a pamphlet which explained the problem, and some of the steps
which might be taken to overcome it, in the clearest possible way.

(v) Evidence as to the attitude of the employers’ organisations is
incomplete, but it does appear that they paid little attention to the topic
until galvanised by the publication in 1972 of the Department of Employ-
ment’s “Code of Practice for reducing the exposure of employed persons
to Noise.” It is perhaps characteristic that when a conference was held in
Newcastle upon Tyne on safety in the shipbuilding and ship-repair
industries none of the speakers made any reference to noise.
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(vi) The Inspectorate of Factories, which is the guardian of the public
interest on questions of safety in reference to individual places of work,
showed no great concern about noise. In the absence of legislation it could
not have gone further than exhortation, but it did not even go so far,
during the period now under consideration. Six years after the publication
of the Wilson Report, H.M. Chief Inspector’s Annual Report for 1969
stated that the inspectorate had been giving increasing thought to the
subject. Only in 1968 were a few inspectors given instruction on noise
measurement, and issued with the necessary instruments. It is plain that
this was regarded as a first and tentative step towards a programme of
noise control.

Viewed with hindsight, this seems a depressing history of apathy and
neglect. There must be a reason for it. One suggestion by the defendants
adopted the following passage from the foreword to the 1972 Code of
Practice:

“The general solution to this problem, which is a complex one, has
been hampered more by ignorance than neglect. Until the pioneer
work of Professor Burns and Dr. Robinson was published in March
1970, we lacked the necessary scientific knowledge of the precise
levels of noise, and of the duration of exposure to them, which can
cause damage.”

It is not for the court to say whether this is a sufficient explanation for the
previous absence of authoritative official guidance on the levels at which
noise exposure becomes dangerous, or the ways in which noise levels can
be accurately measured and corrected, and on the ways of forecasting the
protection given by various kinds of ear defender. For my part, I find it
hard to see how a lack of exact knowledge could justify the general lack
of concern by those directly concerned, in the existence of the problem,
and the need to do something about it. In any event, this is not the point.
Even if accurate information was not available, the defendants knew the
nature of the risk. Means were available to minimise it. The only question
is whether the defendants should have been sufficiently aware in general
terms that solutions existed, and should have made use of them, even in
the absence of precise knowledge of their value. I return to this later.
Other and more convincing explanations have been suggested for the
lack of urgency. In human terms, deafness is an under-rated affliction.
The hardships imposed by blindness are there for all the sighted to see.
More imagination is needed to picture the isolation, frustration and
fatigue endured by those who cannot hear. Hardness of hearing can be
sometimes as much a matter for derision, as for sympathy. Furthermore,
it is realistic, not insensitive, to acknowledge that the handicaps suffered
by these plaintiffs are less striking than those of other victims of industrial
life. Excessive noise does not kill, or shorten the expectation of life. It
does not lead to paralysis, mutilation or scarring. There is no pain,
although in some instances a distressing tinnitus may be an additional
symptom. At the levels with which we are concerned, exposure for the
whole of a working lifetime does not bring about total deafness, or
anything approaching it. The symptoms do not render the sufferer unfit
for further work in the industry: indeed, more than one writer has pointed
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out the unpleasant paradox that a worker made deaf by excessive noise is
better able to endure the discomfort of such noise than a person with
unimpaired hearing. All in all, the consequence of a noise-induced hearing
loss goes no further than a real, but not total, diminution in the oppor-
tunity to enjoy life to the full.

This feature is particularly important in the context of an industry
where the possibility of serious injury and even death is ever-present, and
where hardihood is taken for granted. It does not form an excuse for
neglect, but it is part of the perspective against which to adjudge the
culpability of omissions taking place 10, 20, or 30 years ago.

I now turn to the next group of facts relevant to the issue of negligence:
namely, those concerning the employer’s means of knowing what appli-
ances were available to minimise the effect of noise. It is plain that great
pains have been taken to comb the literature for references to protection.
The fruits have been, comparatively speaking, modest. Some of the
references come from publications (e.g. “Annals of Otolaryngology,”
United States, 1944) of which even a specialist might excusably have been
ignorant. Others would be accessible to a specialist, but not to an
industrialist or his works doctor. One must be careful, when considering
documents culled for the purpose of a trial, and studied by reference to
a single isolated issue, not to forget that they once formed part of a flood
of print on numerous aspects of industrial life, in which many items were
bound to be overlooked. However conscientious the employer, he cannot
read every textbook and periodical, attend every exhibition and confer-
ence, on every technical issue which might arise in the course of his
business; nor can he necessarily be expected to grasp the importance of
every single item which he comes across. Thus, if a works doctor regularly
read the “Lancet” from cover to cover he would have seen the modest
announcement of the V-51R ear plug in the edition of 28 April 1951 but
it would in my view be unrealistic to hold that all shipbuilders and
repairers were thereafter on notice of the existence of plastic ear plugs
whose manufacturers claimed an attenuation of 30 db.

Nevertheless, references to protective devices in a wide variety of
printed sources became more common during the 1950s, and the safety
and medical officers of factories and yards might well, from those sources
alone, have been able to recognise that ear muffs and protective inserts
were on the market; so that they could set about tracking them down,
and deciding whether they were worth the considerable effort which
would have been required to have them put into use.

More important than this, however, was the availability of expert
advice. I am satisfied on the evidence that there were organisations,
commercial and otherwise, which if approached by an enterprising medical
officer, could and would have put him in touch with methods of ear
protection, and would have given advice on their efficacy. Certainly from
1962 onwards, the advice ought to have embraced, and there is no reason
to doubt that it would have embraced, Billesholm wool and varieties of
liquid seal ear muffs.

The question has, however, been raised whether if the defendants had
ordered protectors, the men would have consented to wear them. This
argument has no relevance to any date later than about 1973, for we know
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that the plaintiffs did thereafter wear whatever ear protection was offered
to them. It is, however, a factor to be taken into account in respect of
earlier years, for workers (and, importantly, their union representatives)
were much less aware than latterly of the usefulness and desirability of
wearing protective devices of any kind. A shipyard employer who had
tried in (say) 1951 to blaze a trail by urging or compelling his men to wear
such devices might well have taken some considerable time to win them
over. Furthermore, account must be taken of the fact that some of the
earlier devices, even if providing useful attenuation, were neither easy to
retain nor comfortable to wear. For example, the Mallock-Armstrong
protector was not designed, and not suitable, for continuous wear. In my
judgment the same applies, though to a much lesser extent, to the V-51R
ear plug. Perhaps this could have been worn successfully throughout a
12-hour shift. Nobody tried, in the shipbuilding industry, and the evidence
on its use elsewhere is thin. But I believe that it would have been hard
indeed to bring it into general use much before the dates when more
comfortable devices were available to give a satisfactory degree of
protection.

In the light of all these factors, one must answer this question. From
what date would a reasonable employer, with proper but not extraordinary
solicitude for the welfare of his workers, have identified the problem of
excessive noise in his yard, recognised that it was capable of solution,
found a possible solution, weighed up the potential advantages and
disadvantages of that solution, decided to adopt it, acquired a supply of
the protectors, set in train the programme of education necessary to
persuade the men and their representatives that the system was useful
and not potentially deleterious, experimented with the system, and finally
put it into full effect? This question is not capable of an accurate answer:
and indeed none is needed, as will appear when the scientific aspects of
the case are considered.

Various years were selected as rough markers, for the purpose of
argument. I reject without hesitation the notion that the date lay some-
where in the years immediately preceding and following the Second World
War. It was not until 1951, with the inconspicuous entry of the V-51R
into the United Kingdom market that even a really enlightened employer
would have started to ask himself whether something could be done. Even
then, I consider that it pitches the standard of care too high to say that an
employer would have been negligent, from that date, in failing to find,
decide upon, and put into effect a system of using the protectors then
available. At the other extreme, I consider that the choice of a date as
late as 1973 cannot be sustained. The problem, and the existence of
different ways in which it might have been combated, had been well
known for years; there had been devices which were both reasonably
effective, and reasonably easy to wear; and if the employers did not know
precisely what they were they would have had no difficulty in finding out.

All this being so, I conclude that the year 1963 marked the dividing
line between a reasonable (if not consciously adopted) policy of following
the same line of inaction as other employers in the trade, and a failure to
be sufficiently alert and active to measure up to the standards laid down
in the reported cases. After the publication of “Noise and the Worker”
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there was no excuse for ignorance. Given the availability of Billesholm
wool and reasonably effective ear muffs, there was no lack of a remedy.
From that point, the defendants, by offering their employees nothing,
were in breach of duty at common law.

Having reached this conclusion, it is unnecessary to deal at length with
the other grounds upon which negligence is alleged. Failure to investigate
the level of noise could not as a separate complaint found liability on a
date earlier than the one determined by the considerations which I have
already mentioned. As regards reduction in noise levels by methods of
suppression at source, I am not satisfied on the evidence—(a) that such
methods were practicable, except perhaps as regards ventilation fans;
(b) that if adopted in respect of fans, the general noise levels endured by
these plaintiffs would have been affected at all, or if they had been
affected, by what amounts and over what periods of time; or, (c) that
such methods were sufficiently current before 1963 to justify the finding
of a breach of duty before that date. Similarly, as regards re-organisation
of layout and timing, I would have required full and explicit evidence
from persons experienced in the production side of shipbuilding before 1
could find that even today the defendants are being negligent in failing to
take such measures, still less that they ought to have been taken 20 or 30
years ago. No such evidence was adduced at the trial. The allegation must
be rejected.

Accordingly I shall approach the remaining issues in the actions on the
footing that the defendants were in breach of their duties on and from a
date in the year 1963 which I do not intend precisely to specify.

Apportionment: the expert evidence

The next question is this. On the assumptions that (a) from 1963 the
defendants were causing damage to the plaintiffs’ organs of hearing by an
actionable breach of duty, and, (b) the plaintiffs had aiready suffered
some degree of damage from excessive noise which did not amount to a
breach of duty, how (if at all) should the sums awarded to the plaintiffs
reflect the existence of these two varieties of noise-induced hearing loss?
Should the hearing loss be apportioned pro-rata as between the periods
of actionable and non-actionable exposure? Or should it be apportioned
on some other basis? Or should it not be apportioned at all, but instead
allocated entirely to the period during which the defendants were in
breach?

In order to make this part of the case intelligible it is necessary to say
something about a set of “Tables for the Estimation of Noise-Induced
Hearing Loss” (the “N.P.L. Tables”), which constituted the National
Physical Laboratory Acoustics Report AC61 of June 1977. These had
their origin in a ministerial mandate for research under the auspices of
the National Physical Laboratory and the Medical Research Council,
designed to produce information relevant to a decision on the “prescrip-
tion” of noise-induced deafness. The field-work was carried out on
subjects screened as otologically normal, who had been exposed to various
periods of excessive noise. The data were then subjected to statistical
analysis by W. Burns and D. W. Robinson, whose results were published
in 1970 as “Hearing and Noise in Industry.” The essence of the Burns and
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Robinson research was a formula designed to express a relation between
(a) noise level and the time of exposure and (b) the noise-induced hearing
loss at various frequencies to be expected in various percentages of the
exposed population. Subsequently, in 1977 the arithmetical consequences
of the Burns/Robinson formula, with certain refinements, were embodied
in the N.P.L. Tables. Essentially, the tables fall into three parts—(i)
tables 1 to 3 permit the calculation of a “noise immission level” from a
combination of the Leq at various times, and the period or periods of
exposure (the noise immission level may be regarded as the total “noise
dose” whether continuous or intermittent, received by the subject, over
a given period); (ii) table 4 gives the corrections for age-related loss at
various frequencies; (iii) tables 5 and 6 predict the percentiles of the
population which will suffer a given hearing loss from a given noise dose.

Some features of the N.P.L. Tables must be noted. First, the formula
was based on a cross-sectional, not a serial survey. This was not a case of
each subject being tested again and again after successive periods of
exposure. Instead, most if not all of the subjects were tested once only,
the subjects being chosen from people with varying periods of exposure.
A “longitudinal” survey would be attractive, but apparently none exists,
at least on any significant scale.

Second, that part of the formula relating the total noise dose to the
noise levels over a period of time is logarithmic in shape. The fruits of the
“equal energy” hypothesis, this formula entails that after the first year, if
the noise level is constant, the increase in the noise dose is purely a
function of the time of exposure. This produces the consequence, distinctly
odd to the layman’s eye, that in the second year the addition to the noise
dose (i.e. noise immission level) will always be 3 db; in the third year, it
will be 1.8 db; and so on. This will be so whether the noise level in the
first and subsequent years is (say) 80 db, or the vastly greater intensity of
(say) 120 db. Thus, unless the noise level increases after the initial years
(a case with which we are not concerned here) the graph of noise dose,
according to the Burns/Robinson formulation, will always rise very rapidly
in the first year, much less rapidly in the second year, more slowly still in
the third year, and so on until it has slowed right down by about the tenth
year. Since the noise dose plays a major part in the formula (item 2.1. in
the introduction to the tables) which gives the prediction of anticipated
hearing loss, the graph of hearing loss against time will also show the
features of rapid increase in the early years, followed by tailing off. (There
is another non-linear feature in the formula, which also entails that
hearing loss does not vary with time, but it is unnecessary to enter into
this.)

One particular feature of the relationship between hearing impairment
and duration of exposure is that the shape of the curve varies from
frequency to frequency—so that although the feature of a rapid initial rise
in impairment is present throughout the frequency range, it is much more
marked at 3 and 4 KHz than at 1 and 2 KHz. A series of curves have
been plotted together, in defendants’ schedule 8, and this document gives
such a useful picture of the differential effect of excessive noise
at the various frequencies that I have exhibited it to this judgment as
Annex B.

Q.B. 1984—16
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A third aspect of the N.P.L. Tables is that they reflect an empirical
formula. The work of Burns and Robinson proceeded by the selection
(using skill and intuition) of a formula with a shape which seemed likely
to fit the experimental data, and then adjusting the constants until the
best possible fit was obtained. This is a highly respectable scientific
method, but it is of importance to note that the formula does not
purport to be derived logically from the physical properties of sound
and the human ear.

Finally, as the preface to the tables makes clear, they are designed
to apply only to the given statistical distribution of hearing levels in a
noise-exposed population. As the authors say, “prediction for the
individual remains impossible.”

Against this background, it is now possible to summarise the rival
contentions of the parties. It is convenient to begin with the defendants’
case which proceeds by the following stages:

1. Measure each plaintiff’s hearing loss at various frequencies, and
produce an average of the losses at 1, 2 and 3 KHz.

2. Correct the average by deducting the predicted hearing loss due
to age alone (from table 4).

3. Estimate the noise intensities to which the plaintiff would have
been exposed over various periods of time, in the various jobs which
he did whilst employed by the defendants.

4. From these estimates compute a total noise dose over the period
of his employment (tables 1 to 3).

5. Consult table 6 in order to see into what percentile of the
population depicted by the tables the plaintiff would have to be put, in
order to make his age-corrected hearing loss fit with his total noise
dose. The assignment of a percentile in this way eliminates any potential
error in the subsequent stages of the exercise due to the fact that the
plaintiff’s hearing characteristics may deviate from the norm.

6. Thenceforth using only those parts of the tables which relate to
the percentile thus assigned, look back along the tables, so as to
tabulate the hearing loss at the end of each year, right back to the
outset of his employment. As one would expect, the hearing losses at
the outset are much greater than those in later years. Taking Mr. Gray
as an example, the noise-induced hearing loss was 24.1 db in 1936 (after
one year of service); 32 db by 1938; 34.7 db by 1950; 37.7 db by 1963;
38.7 db by 1968; and 39.2 db by 1973. Of his total hearing loss expressed
in decibels, only about one-eighth occurred’in the last 25 years of his
employment.

7. Repeat the process, this time employing for all periods after the
relevant date the attenuations which would have been gained by diligent
use of the best available protectors. This produces a trivial improvement
in hearing level—between 0.8 and 4 db, varying according to the
circumstances of the individual case.

8. Thus, it can be seen that whatever the effect may have been on
younger men, the breach made no appreciable difference to the present
situation of the plaintiffs.

Accordingly, say the defendants, an apportionment is possible, but
yields a nil recovery.
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The plaintiffs’ response is on the following lines:

1. The N.P.L. Tables cannot be relied upon to yield results which
are valid for all populations. Other workers have produced data which
show that the curve of hearing loss is much nearer to a straight line,
particularly at 1 and 2 KHz, than the Burns/Robinson report would
predict.

2. Even if the N.P.L. Tables are acceptable in their proper sphere,
the use which the defendants have made of them is wholly illegitimate,
because it ignores the fact that they are intended to predict the reaction
of groups, not single individuals, to noise.

3. Inspection of the result for the individual plaintiffs at different
frequencies shows how dangerous it is to predict individual results from
statistical analysis.

4. Even if the exercise were acceptable in theory, it is useless in
practice, since the figures for the noise intensities experienced by the
plaintiffs at different times are no more than guesswork. If they are
wrong, the total noise dose is wrong, and this means that the plaintiff
is put in the wrong percentile. Moreover, the noise doses at intervening
times are also wrong. This means that the whole reconstruction of each
plaintiff’s history is totally unreliable.

5. It follows that the method of apportionment proposed by the
defendants is unworkable. They have suggested no other method, and
none exists. This being so, the court should follow McGhee v. National
Coal Board [1973] 1 W.L.R. 1 and award damages on the assumption
that the proved noise-induced hearing loss is in its entirety attributable
to the defendants’ breach of duty.

6. Even if the graph of impairment tails off with time, the graph of
disability does not. The relationship is more linear. Thus, if an appor-
tionment is to be made, it should be on a straight-line basis. Adopting
this approach, a substantial loss can be assigned to the period of the
defendants’ breach of duty—certainly enough to be the subject of an
award in damages.

To these contentions, the defendants reply:

1. Although the tables cannot be used for prediction in the individual
case, the exercise of looking back along the history of noise loss, in the
light of a percentile attributed by reference to a measured hearing loss
does not involve prediction, and is unobjectionable.

2. McGhee’s case applies only to a situation where apportionment
is wholly impossible. In the present case, although complete accuracy
cannot be arrived at, it would be unjust to throw on the defendants a
liability for the major part of a disability, which was inflicted at a time
when the defendants were not in breach.

3. There is no theoretical or experimental support for the proposi-
tions that the progression of disability is linear, and that the apportion-
ment should be on a straight line basis.

These arguments were supported by evidence, and by a considerable
body of documents, in the shape of calculations, graphs and extracts
from the literature. Before assessing the evidence, two comments must
be made upon it.
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First, the evidence came forward in a way which impeded methodical
assessment of the technical issues. Interlocutory orders had required
the substance of the experts’ evidence to be disclosed well in advance
of the trial. Reports were indeed exchanged, albeit too late. But they
did not contain more than a preliminary sketch of the evidence.
Throughout the trial, the witnesses produced copies of pages extracted
from learned works, and schedules or tables produced overnight, often
in manuscript. These would be put to the witnesses in cross-examina-
tion, often with little forewarning, so that they could not properly deal
with them at the time. On occasion, a riposte would be produced at a
later stage of the trial, or on the trial of a later group of actions. The
court would, I believe, have been justified in holding the parties to the
orders for the disclosure of expert evidence in advance, and in declining
to admit this new material. Certainly, this would greatly have shortened
the hearing. In the event, however, I decided not to adopt such a strict
approach. Although these are not test cases, in the sense of anyone
having agreed to be bound by the outcome, it is certainly the hope of
all concerned that they will at least provide some pointers towards the
resolution of similar disputes by agreement. Settlements, in other cases,
would be hampered if the present trial had gone to judgment in the
absence of what the experts believed to be material evidence. The
evidence was therefore admitted, but it did not emerge in a way which
enabled the experts to give of their best.

Secondly, the court had the benefit of evidence from three acknow-
ledged experts in the field: Dr. Coles, Professor Hinchliffe and Profes-
sor Robinson. In some cases, a judge will prefer the evidence of one
expert witness, because he is more authoritative, lucid, or resourceful
than the expert called by the other side. This is not such a case. All
three gentlemen were impressive, in their different ways. The views
expressed hereafter are founded on the reasoning which was brought
forward, and the materials adduced to support it, rather than any
choice of preference amongst the witnesses. I mention this in particular
because it seemed to me that from time to time a shadow was cast by
the defendants over the objectivity of Dr. Coles’ evidence. That there
are strong differences of opinion outside the courtroom as to some of
the scientific issues here discussed is quite plain, and there were clear
echoes of these differences in the course of the trial. But I am satisfied
that Dr. Coles’ evidence was not thereby put out of balance. I have
carefully considered the criticisms made of his evidence, and so far as
they are relied upon to suggest that Dr. Coles had forsaken the role of
independent expert for that of advocate, I reject them.

I now turn to the issues raised by the arguments which I have
summarised. Since the N.P.L. Tables lie at the heart of the dispute, it
is convenient to begin with the plaintiffs’ contention that quite apart
from any complaints about the use of the tables for apportionment of
hearing loss, they cannot even be relied upon as an accurate statistical
representation of how a sample of the population is likely to react to
excessive noise. This part of the case has a curious history. Both Mr.
Rose, for the Group A plaintiffs, and Mr. Clegg, for the Group B
plaintiffs, explicitly disclaimed any attack on the validity of the tables
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as such. In the event, however, Dr. Coles found himself quite unable
to refrain from embarking on such an attack. This undoubtedly took
the defendants by surprise, and in an ordinary case the complete
exclusion of the evidence might well have been justified. On this
occasion, however, I felt that all the controversies should be thoroughly
aired, and in the event the defendants were able to bring forward
materials to counter the attack, without suffering any real disadvantage.

At the heart of Dr. Coles’ criticism was the failure of the Burns/
Robinson formula to predict the experimental results contained in
various published works: notably, by W. Taylor et al. (1965), R. L.
Kell (1975) and Mrs. W. Passchier-Vermeer (1971). The first two
articles represented the fruits of successive studies of female jute
weavers in Dundee who had been exposed to constant high levels of
noise for long periods of time. The work of Mrs. Passchier-Vermeer
was to collate the data published from a number of sources throughout
the world. The resuits undoubtedly diverged from those given by the
Burns/Robinson formula: see figures 2 to 5 in Kell’s paper. By compar-
ison with the other data, Burns/Robinson predicts lower rates of
impairment. Moreover, at 2 KHz (although not at 4 KHz) there is a
marked difference in the shape of the curves. The relationship is much
more nearly linear in the case of the other data than the one given by
Burns/Robinson. In addition, Dr. Coles maintains that the audiograms
of the present plaintiffs show a poor fit with the results predicted by
Burns/Robinson.

To this, Professor Hinchliffe replies that the audiograms are really
quite a good fit. The defendants point out that the Dundee jute weavers
were a homogeneous population, exposed to continuous noise of the
same characteristics, and that their measured losses might not be
representative of the populations and noise types and levels with which
we are concerned here, and that conversely the data collated by
Passchier-Vermeer may be collected from too broad a geographical
base to be a useful guide in the present instance. Finally, the defendants
say that binaural averages of the various plaintiffs taken together do
tend to show the results grouping round the Burns/Robinson median
figures, so that this trial is in itself a small-scale vindication of the
formula. To this, Dr. Coles replies that this is only what one would
expect: the more there is averaging, the smoother the results.

The evidence given at the trial is plainly the reflection of a wider
controversy, which is currently unresolved. For practical reasons, pro-
ceedings in court cannot possibly yield a clear and complete solution.
I cannot go further than to state the following conclusions. (1) The
N.P.L. Tables cannot be rejected outright. They are the only compre-
hensive sources of data currently available. Even Dr. Coles recom-
mends their use for diagnostic purposes. Professor Robinson spoke on
their behalf, and no criticisms were made of the methods used by his
colleagues to obtain their results. The plaintiffs have put forward
nothing to replace them. It was not, I believe, suggested that Taylor,
Kell and Passchier-Vermeer were more reliable, merely that their
results were different; and in any event a choice could not be made
without a much closer scrutiny of the merits and demerits of the rival
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work than is possible in the framework of a trial where none of the
rival authors have been heard. I think it right to approach the case on
the basis that the picture given by the N.P.L. Tables is broadly reliable,
whilst recognising (in company with their authors) that they are not the
last word on the subject. (2) In one particular respect, the tables must
be used with special caution, namely by recognising that there may be
room for doubt as to the progression at some of the lower frequencies,
notably at 2 KHz. (3) Accordingly, any attempt at apportionment
should assume that taking the population as a whole, the greater part
of the hearing impairment will take place in the earlier years, say the
first ten, but that the progression will be slower (and if the sources
relied upon by the plaintiffs are correct, much slower) at the lower
frequencies—so that the characteristic notched shape of the audiogram
will in course of time broaden out towards the left-hand (lower fre-
quency) side of the graph. This later loss may have a disproportionate
effect, so far as speech comprehension is concerned, where the subject
has already lost the upper frequencies which otherwise would have
enabled recognition of the consonants. I believe these conclusions to
be in broad agreement with the conclusions of the various workers in
this field whose results are briefly set out in W. J. Sulkowski, “Industrial
Noise Pollution and Hearing Impairment.”

I now turn to the plaintiffs’ contention that even if, when properly
used, the N.P.L. Tables are tolerably reliable, it is impossible to employ
them as a means of apportioning impairment in terms of time. This was
advanced on three broad fronts. First, it was asserted that the tables
could not be used for “retrospection,” i.e. an exercise which involved
looking back along the course of the individual’s history of hearing loss,
starting with the measured hearing loss at the present time. Since the
foreword to the tables makes it clear that they are not intended for use
to predict individual hearing losses, how can they properly be used in
the opposite direction? I do not accept this argument, at least when it
is carried to the extent of rejecting the retrospection argument in its
entirety. When used prospectively, three facts are known or
assumed—the subject’s initial hearing loss (nil), the continuous noise
immission level, and the duration of the exposure. These facts are not
enough to enable a precise prediction of the course of the subject’s
hearing loss in the future, and of the impairment at which he will arrive
at the end of the period of exposure. This is so because of the very
wide variation in the amount of the loss, as represented by the figures
attributable to the different percentiles, resulting from the variations in
the susceptibilities of the various subjects. But the position is crucially
different where retrospection is in issue. Here, there is an additional
known fact, namely the actual hearing loss at the end of the period. By
permitting the subject’s assignment to a percentile, this enables a much
more reliable view to be formed of his losses in the past: not completely
reliable, for the reasons which I shall state, but nevertheless not entirely
speculative.

Perhaps an analogy is legitimate. A bunch of ribbons is attached at
one end to the top of a flag-staff, and allowed to stream out in a strong
breeze. They will follow the same general configuration, but the ends of
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the ribbons will not all be in the same place, nor will the ribbons follow
the same path. Now imagine the further ends of the ribbons held together.
The ribbons will still flutter individually, but their individual shapes will
be much closer to one another. So also here. If the upper end of a
person’s hearing loss curve is anchored by the known hearing loss at the
end of the period, there will still be scope for uncertainty, in the light of
the variables which I shall mention, as to the exact path which the curve
has followed. Nevertheless the possible courses of hearing loss, for the
individual, will have a much closer resemblance to each other, than if the
ends of the curves floated entirely free.

I am much fortified in the view that there is nothing fundamentally
unsound in the use of the N.P.L. Tables for retrospection by the evidence
of Professor Robinson. He willingly accepted that the formula had not
been devised for this purpose, and that its use in this way had not occurred
to him until these disputes had brought it into prominence. Nevertheless,
he could see nothing wrong with it. Professor Robinson was an impressive
witness, moderate in the expression of his views, and with no personal
axe to grind. He was a co-author of the work on which the tables were
founded. If he regards retrospection as permissible, the court should be
very slow to differ.

I now turn to the second ground of criticism, namely, that whatever
the merits of retrospection for groups of subjects, the tables cannot
properly be used for this purpose in the individual case. This is an
altogether more substantial objection. Retrospection can only yield an
accurate view of the course of hearing loss, if (a) the amplitude and
consistency or otherwise of the noise immission levels are precisely known;
(b) the present hearing loss is accurately known even on an average basis;
(c) the subject can fairly be assumed to have susceptibilities which
correspond at all frequencies with the percentiles assigned by the use of
averages over several frequencies; (d) the subject can be assumed to have
susceptibilities which vary with time and exposure (if at all) only in
accordance with the norm; and (e) the effect of ageing on the plaintiff
corresponded with the assumptions underlying the N.P.L. Tables. The
plaintiffs contend that none of these conditions is shown to be fulfilled
here.

As regards condition (a), the proper assessment of the noise immission
levels is important, for two reasons. (i) The successive immission levels go
to make up the total noise dose which, when compared with the actual
hearing loss, yields the percentile into which the subject should be
assigned. The choice of percentile has an important effect on the distri-
bution ‘of hearing loss over the period of exposure. For subjects in the
upper percentiles (less sensitive persons) the rapid initial rise, followed by
an early flattening, will be less conspicuous than in the case of subjects in
the lower percentiles. (ii) For obvious reasons, the question whether the
original noise immission level is maintained throughout or subsequently
falls away with an improvement in working conditions, will also affect the
relationship between hearing loss and time.

The combined effect of these two factors may be of real significance,
when apportionment is in issue. This is well demonstrated by the document
which forms Annex C to this judgment (formerly a part of defendants’
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schedule 10). This shows the course of hearing loss of Mr. Mitchell first
tabulated (as “Option A”) on the assumption of those immission levels
for which the defendants finally argued—viz. successive Leq’s of 102, 97,
97, and 93 db, falling as the years progressed—and a similar tabulation
made on the assumption (“Option B”) that the Leq remained at 102 db
throughout. These calculations were made solely for the purposes of
illustration, but they are nevertheless instructive. For example, according
to Option A, 50 per cent. of hearing loss (averaged over 1-2-3 KHz)
could have taken place by the end of the sixth year; on the constant noise
level assumed by Option B, the same loss could not have been achieved
until the 13th year. Again, by the year 1963, under Option A 94 per cent.
of the impairment could already have occurred, whereas there would have
been only 76 per cent. under Option B. Thus the exercise in retrospection
cannot be relied upon as accurate, unless the calculation starts with noise
immission figures which are equally reliable. As I shall later suggest, no
such figures exist.

Next, there is the possibility of error in the measurement of current
hearing impairment which underlies assumption “(b)”, above. Certainly,
the figures now before the court for each plaintiff are close enough for it
not to matter which is chosen at the stage when quantum of damages is
assessed. Nevertheless, there is a margin of error (perhaps 10 db at most),
which has some bearing on the assignment to percentile, and hence to the
distribution of the impairment over the period of exposure.

Probably of more significance is assumption “(c)” above, namely, that
the susceptibility of the individual plaintiff corresponds with the norm at
all frequencies. This must be highly suspect. The use of averages conceals
the possibility of wide variations in susceptibility from ear to ear, and
from frequency to frequency: and hence inaccuracies in the answer to the
question whether for any given ear or frequency, the plaintiff suffered a
particular degree of impairment earlier or later than would be predicted
by following the path laid down by the figures given in the N.P.L. Tables
for the percentile to which the use of averages had assigned him. Even
where averages are not employed, and figures for each frequency are
taken from the plaintiffs’ audiograms, the assignment to percentiles varies
widely from frequency to frequency, and from ear to ear: as witness the
calculations set out in plaintiffs’ schedules 12 and 14.

Next, there is assumption “(d).” If an individual’s measured impair--
ment cannot be reconciled with the answer predicted by applying the
N.P.L. Tables to the total noise dose, it can be made to fit by assigning
him to a percentile more or less distant from the median: i.e. by saying
that his organs of hearing are more or less susceptible to noise damage
than the norm. For many purposes this is perfectly legitimate. But is it
legitimate for the retrospection? May it not be the case that susceptibility
varies not only from individual to individual, but also from time to time
in the same individual? The answer to that question is unknown. Whether
in fact such a variation exists, and if so how it progresses, is at present
uncertain. An article by Dr. Coles in 1963 suggested that susceptibility
falls as exposure progresses. But he no longer adheres to this view. A
table at p. 174 in Burns and Robinson shows variations with no clear
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pattern: but the periods of exposure were only a few years. I doubt
whether much can be derived from this limited material.

Finally, the retrospection exercise assumes that the plaintiffs corre-
spond with the N.P.L. norms as regards the effect of ageing. There is
some evidence to suggest that this assumption cannot be taken for granted
(exhibit E to Dr. Coles’ proof of evidence in the Group B actions), and
also that at least in some instances the effects of excessive noise and
ageing may not be fully additive (Sulkowski, op. cit., p. 166).

Plainly all these possible sources of imprecision, when taken together,
amply justify the warning against the use of statistical data in individual
cases, which are to be found in the introduction to the N.P.L. Tables, the
Draft International Standard, and the British Standard of 1976.

Equally plainly they are sufficient to destroy any pretentions of
accuracy in the defendants’ various “Course of Hearing Loss” calculations.
Whatever claims may have been made at the outset, I believe that by the
end of the trial of Group B they were no longer being relied upon except
by way of illustration. But does this justify the plaintiffs’ assertion that
the retrospection exercise should be jettisoned altogether? I will leave
this question for the time being, to discuss the problem of the actual noise
levels, returning to it at a later stage.

The identification of the noise immission levels to which the plaintiffs
were subject is important for two reasons. First, because it is relevant to
an argument that even if the defendants had provided protection at the
time when, if the conclusion indicated above is correct, it should have
been provided, the devices then available would not have afforded
complete protection, so that not all the damage suffered by the plaintiffs
after that time was attributable to the breach. Second, because the noise
immission level has an important influence on the course of hearing loss.

The first point need not be considered at length. Billesholm wool gives
a mean attenuation of about 21 db, with a much better performance in
the important 4 KHz frequency band. The ear muffs available in 1963
would have yielded a markedly better result. I am quite satisfied on the
evidence that, even allowing for the difficulties of assessing the noise
levels, and recognising that protectors may not function as efficiently
when worn at work as in ideal laboratory conditions, the noise immission
levels cannot have been so high that if the workers had used the wool
continuously, and the muffs in exceptionally noisy conditions, there would
still have been a residue of noise over the maximum safe level to bring
about further noise induced deteriorations in the plaintiffs’ hearing after
the year 1963.

The second question raises altogether more difficult problems. It is
hard enough to form a reliable estimate of the noise conditions prevailing
today, without having to carry the exercise backwards in time some 40
years or more. Yet the exercise has to be done, not only for the obvious
reason that if the noise level has been lower in more recent years, the
damage to hearing is also likely to have been less, but also because the
ascertainment of the total noise dose is an element in determining the
subject’s sensitivity, and hence in determining the general trend of his
deterioration (because the higher the percentile, the greater the amount
of damage suffered in later years).
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The evidence on this important topic was extremely thin. There must
be persons, still in management or retired, who could have given evidence
about it, yet the defendants called no witnesses of fact. Similarly, one
would expect that the plaintiffs’ trade unions would have access to men
with long experience in the trade, who could provide some concrete
information; but none gave evidence. The plaintiffs did their best to help,
but although I regard their evidence as truthful (save in the case of two
of them, to the limited extent which I have indicated) it was not to my
mind completely reliable, the more so because some of the plaintiffs
tended to agree rather readily with the question most recently asked. By
the end of the trial I was unable to form any clear view about whether,
and if so to what extent, the gradual replacement of riveting by the
processes loosely described as caulking has reduced the overall noise
exposures of persons not directly working in those trades. Nor indeed was
there even any agreement on when that replacement had taken place. In
all the circumstances I am not prepared to go further than to say that the
levels of noise to which these plaintiffs were exposed did not become
worse with the passage of time.

Evidence about noise levels prevailing in the more recent past comes
from three sources. First, there were direct measurements of Leq for
particular workers throughout a working day. At intervals throughout the
1970s readings were made of noise levels in the Swan Hunter yards. These
are conveniently summarised in plaintiffs’ schedule 13. Unfortunately,
these are of little direct help, in the absence of any witness to explain
exactly how they were taken. Perhaps some of them were obtained by
using personal dose meters, but some undoubtedly were not, and I believe
that they do no more than confirm in very general terms the kind of noise
levels likely to be encountered on occasions during days which may or
may not have been typical, by persons engaged in various trades. Rather
more useful were measurements made by expert witnesses during inspec-
tions at Smiths and Swan Hunter between November 1982 and March
1983 using meters which gave readings of continuous Leq, but even these
were not as a rule maintained for long enough to give a picture of the
working day as a whole.

On 17 February 1983 there was a full day’s reading taken by Mr. T. P.
B. Hallam at Swan Hunter, during the fitting out of the Ark Royal. This
yielded a figure of 86.8 db. Unfortunately this reading does not justify
any general conclusion, for it is clear that the inspection happened to be
made on a quiet day; and indeed it is obvious that the figure cannot be
representative of conditions day in day out for the past decades, or
otherwise the plaintiffs would not have suffered their known hearing
losses.

A second way of arriving at the noise levels would be to start with
measurements of the intensities experienced by workers using particular
types of tool, or working at given distances from others who were using
particular tools, or were just positioned in the general noise environment
of the yard. Assumptions could then be made about the lengths of time
during a working day for which the subject would have been exposed to
noise during the day, so that a figure could be arrived at for a typical
working day. Much care was devoted by the expert witnesses on both
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sides to computations of this nature. These could not however form any
but the most general guide, unless they were founded on reliable assump-
tions, and in my judgment they were not. Even in relation to a single day,
there was no evidence which I felt able to treat as accurate about the way
in which the day was divided up. Moreover, in shipyard work (unlike the
case of, say, Kell’s jute workers) the idea of a typical day is misleading.
Shipbuilding work is cyclic, with a noisy period of construction, followed
by a less noisy fitting out, and followed again by shorter, but more noisy,
trials. Ship-repairing has less clearly marked phases, but the noise involved
in relation to any particular ship would depend on the repairs which
needed to be done. Moreover, even within the phases, the workers’
exposure would vary from day to day. These fitters and labourers were
peripatetic, and the intensities to which they were exposed would depend,
not only upon the length of time during which they were using particular
tools, but also on the localities where they were using them, and on the
activities and proximities of other workers using noisy tools. This being
so, all the calculations were open to serious objection, and counsel for
both plaintiffs and defendants were able to land some damaging blows in
cross-examination.

This is quite plainly insufficient material upon which to base any
precise finding as to the noise immission levels to which the plaintiffs were
subject. Fortunately, no such finding is required for the purposes of this
action, since I have already rejected the retrospection exercise as a means
of arriving at an accurate reconstruction of the plaintiffs’ hearing losses
throughout their years of service. What one does need to know is whether
the immission levels were as high as the plaintiffs’ experts contended: for
if this were so the result would be to assign the plaintiffs (or at least those
in Group B) to very high percentiles of susceptibility, and hence enable
them to say that a greater proportion of the hearing loss than would be
the case with a median susceptibility would have taken place during the
later years. In my opinion, the evidence does make it possible to form a
view on this. My conclusion is that the Leq’s, taken as a whole, were very
substantially below the 115 db for which the plaintiffs contended. In case
it should become material, I would if necessary be willing to find that the
immission levels for the plaintiffs, day to day and year to year, were of
the order of 100—105 db. But I need not go this far. For present purposes,
it is sufficient to find that the Leq’s were at such a level as to justify the
assumption that the plaintiffs’ noise impairment curves lay close enough
to the median curves to allow an exercise such as those performed for
“Option B” (in defendants’ schedule 10) to give a very general represen-
tation of the kind of way in which the hearing losses progressed over the
years.

Finally, there is the need to establish the relationship between impair-
ment and disability, so that the latter can be used as one of the ways of
assessing hardship, in the course of fixing an appropriate measure of
damages. This is another controversial area, in which the information is
less than complete, although the position will no doubt improve when
Professor Robinson has completed a study on which he is now embarked.
Certainly, on the material now available there would be no justification
for translating the retrospection exercise, which is concerned with hearing
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impairment, directly into a measurement of disability, and still less of
handicap, for as the Draft International Standard points out:

“The definition of hearing handicap depends upon the quality of
speech intelligibility desired, the average level of background noise,
and with respect to the relative importance of the various frequencies,
perhaps even on the language.”

There is indeed some evidence that disability increases slowly at first,
under constant noise exposure, and thereafter accelerates: (Habib and
Hinchliffe; Prasanuk and Hinchliffe; Prede and Coles). On the other
hand, as Professor Hinchliffe points out, his own data show this feature
only for impairments greater than 40 db; below that figure, the relationship
between impairment and handicap is more nearly linear (see Coles, proof
in Group B, Exhibit B). One may also have recourse to the comparisons
between the audiometric results for the plaintiffs in the present actions,
with their apparent degrees of handicap (and to similar comparisons in
respect of previous reported and unreported cases) which seem to show
quite convincingly that the two are no more than broadly related. The
data in Sulkowski (op. cit., p. 57) suggest a similar conclusion.

In addition to the rather scant experimental evidence, there is the
qualitative argument that when many decibels have been lost, the remain-
der are the more precious; or, to put it another way, that if the upper
frequencies have disappeared at an early stage, the later loss of the lower
frequencies have a disproportionate effect on speech discrimination.

In the end, I have come to the conclusion that when forming a picture
of the way in which each plaintiff’s disability and handicap have progressed
over the years, real weight must be given to a relationship between
impairment and disability/handicap which works in the opposite direction
to that between time and impairment: so that there is more enhancement
of disability/handicap in the later years than the N.P.L. curves at 4 KHz
would allow. But I am not prepared to go so far as accepting that the two
cancel one another out, and produce a straight-line relationship between
time and disability. The solution proposed in the Blue Book seems a
practical and economical basis on which to administer schemes involving
large numbers of claims. But although in one sense these actions are test
cases, the object of this judgment is not to devise a scheme which can
readily be put into practice. I have to decide the disputes according to the
evidence. The validity of the Blue Book system has been put in issue, and
I am bound to hold that neither the straight line method, nor any other
simple solution which could be offered in its place, has been established
by the material now before the court.

Before leaving this part of the case, it is necessary to mention one
possible short cut to an answer on apportionment. Hearing impairment
can take place for a substantial time before it manifests itself in disability.
If one could know the number of decibels at which this happens, and if
one could also know on what date each plaintiff’s deafness became
apparent, this would precisely establish a point on the impairment curve,
which would enable a better judgment to be made as to the level of
impairment in 1963.
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Unfortunately, this inquiry is fruitless, for a number of reasons. There
seems to be no general agreement even for an average of the level of
impairment at which hearing loss becomes perceived: some put it at
20db, others higher. Quite apart from this, it is acknowledged that there
are wide variations from one individual to another. Younger people are
more likely than their elders to notice a given hearing loss. The nature of
the subject’s social and working life may determine when the onset is first
recognised. Sometimes, recognition will take place, not because a particu-
lar level has been reached, but because an event happens which chances
to draw the attention of the sufferer, or those around him. Add to all this
the perfectly understandable fact that the plaintiffs were not in my
judgment able to remember with anything like the accuracy which would
be required for a calculation just when their hearing loss began, and it is
to my mind plain that no help can be derived from this source.

Apportionment: the law

Before proceeding to a conclusion on the legitimacy of the apportion-
ment exercise, it is necessary to decide by what principle of law the
questions should be adjudged.

The full and helpful submissions of counsel involved a discussion of
several reported and unreported decisions. As a preliminary review, it is
in my judgment useful to consider what one might expect the position to
be if the matter were approached entirely by reference to first principles
and common sense.

The starting point for any inquiry into the measure of damages is the
principle that the court should so far as possible endeavour to restore the
plaintiff to the position in which he would have found himself but for
the defendant’s wrongful act. The impracticability of giving full effect to
this principle must be recognised at every stage of the process. Money can
never properly compensate a loss which consists of social impairment
rather than financial deprivation. Quantification of damages for personal
injury involve the use of conventional measures, the adoption of which at
once makes nonsense of any attempts at mathematical accuracy. In a field
where the subject matter is people, not contracts, bank balances and
abstract rights, the recognition that certain results are unacceptable in
human terms must rightly lead to alternative solutions which cannot be
easily rationalised. Complete logical rigour cannot be attained.

Nevertheless, it is instructive at least to begin by adopting the primary
rule to which I have referred, and seeing whether it yields sensible results.
The first step is to consider the case of a worker, whose hearing has been
impaired by excessive noise wrongfully suffered whilst in the service of
successive employers A and B. The basic principle suggests that A should
be liable in full, but not more than in full, for the impairment existing
when the worker leaves his employment. Ideally, this should be assessed
by reference to the damage suffered by the structure of his organs of
hearing. But this cannot directly be measured, so it is quantified in terms
of the decibel hearing loss, and the.inquiry can be focussed by asking
what would be the result if the worker had issued a writ immediately
upon leaving A’s employment, and brought the matter very speedily to
trial. Again, however, one cannot move directly from decibels to money.
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The intermediate step is the ascertainment of symptoms: for it is the
symptoms which are the immediate cause of loss. It is, however, essential
to recognise that symptoms are of two kinds. First, those (if any) which
the plaintiff has already suffered and is suffering at the date of trial.
Second, those symptoms which, because of damage to bodily structure
suffered through breach, are definitely going to happen, or may happen,
at a future date. A familiar example of the second category is the
osteoarthritis which, the expert witnesses agree, will probably appear
within the next five years as the result of damage to a knee, although the
joint is for the time being free from symptoms. In the present context,
such symptoms take the shape of—(i) the earlier onset of presbyacusis
which will be suffered by anyone whose “non-disability” reservoir of
hearing impairment has been drawn upon by excessive noise, and (ii) the
further handicap which may be suffered by the plaintiff if he undergoes
further exposure to excessive noise. A proper award of damages against
employer A will recognise the existence of both current and potential
symptoms.

What of employer B? Principle and common sense demand a recog-
nition of the fact that he has “taken over” the plaintiff in a condition
where his organs of hearing are already damaged, and where he is already
subject to actual and potential symptoms. It would be an injustice to
employer B to make him liable for damage already done before he had
any connection with the plaintiff. His liability, first principles suggest,
should be limited to compensation for (a) the perpetuation and amplifi-
cation of the handicaps already being suffered at the moment when the
employment changed hands, and (b) the bringing to fruit in the shape of
current hardship those symptoms which had previously been no more than
potential.

If this reasoning is followed, the result should be that the recoveries
against A and B will amount in total to the award which would have been
made if the damage had all been caused by the wrongs of a single
employer; and, equally, that the assessment of such an award could form
at least the starting point of any quantification of the individual liability
of employers A and B.

Next, one must consider how this approach can be applied to a case
where either (a) there are two successive employers, of whom only the
second is at fault, or (b) there is a single employer, who has been guilty
of an actionable fault only from a date after the employment began. Logic
suggests that the analysis should be the same. Employer B has, once
again, “inherited” a workman whose hearing is already damaged by events
with which that employer has had no connection, or at least no connection
which makes him liable in law. The fact that, so far as the worker is
concerned, the prior events unfortunately give him no cause of action
against anyone should not affect the principles on which he recovers from
employer B. Justice looks to the interests of both parties, not to those of
the plaintiff alone.

This solution pre-supposes a division of responsibility between A and
B, or (in the case of the second example) between non-blameworthy and
blameworthy sources of noise. How precise must this division be, before
it can found an apportionment in law? What happens if the apportionment



439
1Q.B. Thompson v. Smiths Shiprepairers Ltd. Mustill J.
is insufficiently precise? To the latter question, general principle supplies
only a guarded answer. In strict logic, the plaintiff should fail for want of
proof that the breach has caused the damage. Yet this seems too strict,
for the plaintiff has proved some loss: perhaps it should all be attributed
to the fault, simply as a matter of policy.

The answer to the first question seems less difficult. The degree of
accuracy demanded should be commensurate with the degree of accuracy
possible, in the light of existing knowledge, and with the degree of
accuracy involved in the remainder of the exercise which leads to the
computation of damages. It is senseless to demand the utmost accuracy at
one stage of a calculation, which involves the broadest assumptions at
another stage, and the application of conventional measures of recovery
at yet another. I return to this point later.

It must now be considered whether this proposed solution accords with
the reported cases. At least at first sight, it is supported by a handful of
decisions, none of them binding on this court: viz. Crookall v. Vickers-
Armstrong Ltd. [1955] 1 W.L.R. 659; Balfour v. William Beardmore &
Co. Ltd., 1956 S.L.T. 205; Long v. Thiessen and Laliberte (1968) 65
W.W.R. 577; Stevenson v. Buchanan & Brock Pty. Ltd. [1971] V.R. 503
(assessment under a statutory scheme); Berry v. Stone Manganese &
Marine Ltd. [1972] 1 Lloyd’s Rep. 182; Wallhead v. Ruston and Hornsby
Ltd. (1973) 14 K.I.R. 285; Cartwright v. G. K. N. Sankey Ltd. [1972] 2
Lloyd’s Rep. 242 and Heal v. Garringtons Ltd. (unreported), 26 May
1981: see also Fazel v. Cape Insulation (unreported), 1981. Only Clarkson
v. Modern Foundries Ltd. [1957] 1 W.L.R. 1210 appears to point the
other way, and even this could perhaps be distinguished on the facts.
Furthermore, the propositions set out above are reinforced by the state-
ments of principle (admittedly uttered in a different context) of Lord Reid
and Lord Pearson in Baker v. Willoughby [1970] A.C. 467, 493 and 495,
and also that of Lord Keith of Kinkel in Jobling v. Associated Dairies
Ltd. [1982] A.C. 794, who said, at p. 815:

“it would clearly be unjust to reduce the damages awarded for the
first tort because of the occurrence of the second tort, damages for
which are to be assessed on the basis that the plaintiff is already
partially incapacitated. . . . In the event that damages against two
successive tortfeasors fall to be assessed at the same time, it would be
highly unreasonable if the aggregate of both awards were less than
the total loss suffered by the plaintiff. The computation should start
from an assessment of that total loss. The award against the second
tortfeasor cannot in fairness to him fail to recognise that the plaintiff
whom he injured was already to some extent incapacitated.”

In contradiction to the propositions stated above, the plaintiffs address a
number of arguments, which may be arranged under four headings.

First, the plaintiffs rely on the principle of law stated by Devlin L.J.
in Dingle v. Associated Newspapers Ltd. [1961] 2 Q.B. 162, 188 in the
following terms:

“Where injury has been done to the plaintiff and the injury is
indivisible, any tortfeasor whose act has been a proximate cause of
the injury must compensate for the whole of it. As between the
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plaintiff and the defendant it is immaterial that there are others
whose acts have also been a cause of the injury and it does not matter
whether those others have or have not a good defence. These factors
would be relevant in a claim between tortfeasors for contribution,
but the plaintiff is not concerned with that; he can obtain judgment
for total compensation from anyone whose act has been a cause of
his injury. . . .”

In the case of Mr. Mitchell, the plaintiff seeks to apply this principle
directly, so as to hold both Vickers and Swan Hunter liable in full. In the
other actions, it is applied by analogy so as to attribute entire responsibility
for the damage to the employer whose breach of duty has contributed to
the hearing impairment now suffered by the plaintiffs.

For the purposes of the present discussion I am prepared to assume,
without being wholly convinced, that the principle stated by Devlin L.J.
can be transferred to a situation where the contributions to the damages
are made, not by the acts of different persons, but by the faulty and
non-faulty acts of the same person. Even on this assumption, however, it
is evident that the principle will apply only if the various acts contribute
to what can fairly be regarded as the same item of damage. That this is so
is made plain not only by the way in which the principle is formulated by
Devlin L.J., but also in a passage which follows the one just quoted, at p.
189:

“If four men, acting severally and not in concert, strike the plaintiff
one after another and as a result of his injuries he suffers shock and
is detained in hospital and loses a month’s wages, each wrongdoer is
liable to compensate for the whole loss of earnings. If there were
four distinct physical injuries, each man would be liable only for the
consequences peculiar to the injury he inflicted, but in the example
I have given the loss of earnings is one injury caused in part by all
four defendants. It is essential for this purpose that the loss should be
one and indivisible; whether it is so or not is a matter of fact and not
a matter of law.”

Can it be said here that each plaintiff is suffering from an injury which is
one and indivisible? Undoubtedly in one sense it can: for the plaintiff is
hard of hearing, a disability which cannot now be severed into component
parts, in the same way as one might distinguish between the individual
items which go to make up a condition described as “multiple injuries.”
Nor indeed, if one looks behind the disability and handicap to the
measured impairment, is it possible to regard the impairment as divisible,
as if by saying that a hearing loss of 60 db can be treated as two losses,
each of 30 db. But this is not the end of the story. Even the measured
impairment is only a symptom of the deteriorated condition of the organs
of hearing. This condition is not the direct product of a group of acts, not
necessarily simultaneous, but all converging to bring about one occurrence
of damage. Rather, it is the culmination of a progression, the individual
stages of which were each brought about by the separate acts of the
persons sued, or (as the case may be) the separate non-faulty and faulty
acts of the only defendant. In my judgment, the principle stated by Devlin
L.J. does not apply to this kind of case. Moreover, even if it could be
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regarded as apposite where the successive deteriorations and their respec-
tive causes cannot on the evidence be distinguished, it does not in my
opinion demand the conclusion that where the court knows that the initial
stage of the damage was caused by A (and not B) and that the latter stage
was caused by B (and not A), it is obliged in law to proceed (contrary to
the true facts) on the assumption that the faults of each had caused the
whole damage. So also in the case where it is known that when the faulty
acts of the employer began, the plaintiffs’ hearing had already suffered
damage.

Thus, I do not find in the plaintiffs’ first argument any reason to
discard the propositions stated above. Before parting with this argument,
I should mention that reliance was placed on the decision and dicta of
Stable J. in Bank View Mill Ltd. v. Nelson Corporation [1942] 2 All E.R.
477. For my part I do not consider that these help to solve the present
problem, the more so since the statement at p. 4838 of the report would
appear to justify the conclusion that if the respective contributions were
indistinguishable, the outcome would be a recovery of 50 per cent., not
100 per cent., a conclusion for which, if I correctly understood them,
counsel for the plaintiffs did not seriously contend.

The second argument advanced by the plaintiffs is differently
expressed, but may in essence be no more than a variant of the first. It is
to this effect, that where it is proved that a wrongful act has made a
material contribution to the plaintiff’s injury, the law regards this as a
sufficient discharge of the plaintiff’s burden of proof on causation to
render the defendant liable for the injury in full: and that since the effect
of the defendants’ wrongful acts was to cause a more than negligible
injury to the organs of hearing, the question of apportionment does not
arise. That the first part of this argument is well founded cannot be
doubted: see Bonnington Castings Ltd. v. Wardlaw [1956] A.C. 613 and
Nicholson v. Atlas Steel Foundry and Engineering Co. Ltd. [1957] 1
W.L.R. 613. It is a pragmatic rule, designed to avoid the unjust conclusion
that a plaintiff, who cannot establish the precise degree to which the
wrongful act has contributed to the loss, must fail entirely for want of
proof. These decisions are of the highest authority, but they cannot
properly be extended to a case where this particular injustice is not in
prospect, and where it is known that events which are not a breach of
duty by the defendant are the entire cause of the first stage of the damage,
and that events which do constitute a breach of duty are a cause (although
not in the present case the sole cause, having regard to the ageing factor)
of the subsequent aggravation of that damage.

The third of the plaintiffs’ arguments is founded on the decision of the
House of Lords in McGhee v. National Coal Board [1973] 1 W.L.R. 1.
The facts were as follows. The pursuer was sent by his employers to empty
some brick kilns, where working conditions were hot and dusty. The
employers did not provide adequate washing facilities, with the result that
the pursuer had to cycle home from work, still caked in sweat and grime.
He thereupon contracted dermatitis. It was found as a fact that the need
to cycle home with brick dust adhering to his skin (which the court had
held to be a breach of duty) had materially added to the risk that he
might develop the disease, but in the current state of medical knowledge
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the evidence could not go so far as to prove that if the pursuer had been
able to wash off the dust, he would not have contracted the disease. On
these facts, the House of Lords held that the pursuer was entitled to
recover in full for the consequences of the dermatitis. This decision rightly
received detailed examination in the course of counsel’s submissions, as
a result of which I can deal with the matter quite briefly. I believe that the
essence of the decision was as follows. 1. The sole issue in dispute by the
time the case reached the House of Lords was whether the pursuer had
sufficiently proved a causal connection between the breach of duty and
his loss. If, as the court below had held, he had not proved this, then his
claim must entirely fail. If he had proved it, then the claim would succeed
in full. The question of apportionment did not arise. 2. The pursuer was
faced with two obstacles—(a) he could not prove to what extent the
breach had contributed to the disease, and (b) he could not even prove
that it was a cause at all, in the sense of being an event without which the
disease would not have been contracted. 3. The first obstacle was over-
come by recourse to the principle exemplified in Bonnington Castings Ltd.
v. Wardlaw [1956} A.C. 613 and Nicholson v. Atlas Steel Foundry and
Engineering Co. Ltd. [1957] 1 W.L.R. 613, namely that where there are
two or more causes concurrent in effect, if not necessarily in time, any
contribution by the defendants’ wrongdoing greater than de minimis is
sufficient to establish causation. To this extent McGhee v. National Coal
Board adds nothing to the existing law. 4. Where the McGhee case did
break new ground was in the solution to the pursuer’s second problem.
The “evidential gap” created by the absence of proof that the breach was
at the very least a causa sine qua non was bridged by treating the proof
that the breach had increased the risk of the disease as if it were proof
that the breach had actually caused the disease. This device was a fiction,
as Lord Wilberforce pointed out at p. 7g, but it was one which had to be
adopted in the interests of justice, to prevent the pursuer from losing his
claim through failure to prove what, in the current state of medical
knowledge, he had no means of proving.

If this is a correct analysis of the decision, it seems to me that it can
have no bearing on the present dispute. We are not here concerned with
excessive noise creating merely a risk of damage, but with a causal
connection between noise and injury which is a proved fact. There is no
evidential gap, and no need for any presumption or fiction. Moreover,
the McGhee case was quite a different case on the facts. The decision
would have been in point if the pursuer had already contracted dermatitis
as a result of contact with dust, to an extent impossible to define with
precision, before the time came when the employer should have provided
him with washing facilities. But these were not the facts, and I find
nothing in the speeches to suggest what answer their Lordships would
have given to the question now in dispute.

Accordingly, I reject the submission that the McGhee case demands a
recovery for the full amount of impairment in the present case. Any other
conclusion would accord ill with the real shape of the issues. A strange
feature of this trial has been the reversal of the parties’ usual roles. In the
ordinary case, the plaintiff sets out to identify the damage which was
caused by the defendant’s breach; the defendant, as his primary line of
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defence, contends that no part of the damage of which the plaintiff
complains was in fact caused by the breach, so that the claim entirely
fails. It must be very unusual indeed to find it happening, as happened
here, that the plaintiff urges by evidence and argument that it is impossible
for him to prove a causal connection between the breach and any
identifiable part of the damage. In effect, these plaintiffs are trying to
prove causation in the general, and disprove it in the particular, at the
same time. I cannot think it legitimate for a plaintiff to assert an evidential
gap, and then use the McGhee principle to bridge it by a device which
enables him to recover in full for a loss, part of which is known to have
occurred before the wrongful conduct began.

Finally, considerations of policy were advanced in support of the
plaintiffs’ case, on the following lines. If the authorities so far cited do not
enable the plaintiffs to recover, then some new law must be made. Here
we have damage which was undeniably caused (except in the case of Mr.
Mitchell) by the acts and omission of only one employer. Some of those
acts and omissions were wrongful. The reason why precise quantification
is impossible lies in the very fact that the employers had failed to protect
their workmen by taking audiograms at the proper time. In such circum-
stances, fairness demands that the plaintiffs should be entitled to recover
their loss in full.

Whilst I sympathise with this contention, I cannot accept it. The
defendants as well as the plaintiffs are entitled to a just result. If we
know—and we do know, for by the end of the case it was no longer
seriously in dispute—that a substantial part of the impairment took place
before the defendants were in breach, why in fairness should they be
made to pay for it? The fact that precise quantification is impossible
should not alter the position. The whole exercise of assessing damages is
shot through with imprecision. Even the measurements of the plaintiffs’
hearing loss contain a substantial margin of error. The use of an average
involves an over-simplification, and the choice of frequencies for the
average materially affects the apparent outcome of the measurements.
The translation of impairment into disability is arbitrary. The translation
of disability into handicap requires a purely judgmental assessment by the
court of the effect which the disability has had on the circumstances of the
individual plaintiff. The last stage of the process, which requires the
assessed handicap to be turned into an award of damages again requires
the court, as a matter of judgment, to place the plaintiff at the correct
point on a scale of possible monetary awards, accommodating all ranges
of deafness from the very worst to the very least, a scale which is itself
arbitrary by its very nature.

Thus, whatever the position might be if the court were to find itself
unable to make any findings at all on the issue of causation and was
accordingly being faced with a choice between awarding for the defendants
in full, or for the plaintiffs in full, or on some wholly arbitrary basis such
as an award of 50 per cent., I see no reason why the present impossibility
of making a precise apportionment of impairment and disability in terms
of time, should in justice lead to the result that the defendants are
adjudged liable to pay in full, when it is known that only part of the
damage was their fault. What justice does demand, to my mind, is that
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the court should make the best estimate which it can, in the light of the
evidence, making the fullest allowances in favour of the plaintiffs for the
uncertainties known to be involved in any apportionment. In the end,
notwithstanding all the care lavished on it by the scientists and by counsel
I believe that this has to be regarded as a jury question, and I propose to
approach it as such.

Before leaving this part of the case, I should mention one further
ground upon which it could be argued that the whole of the damage
should be attributed to the period during which the defendants were in
breach: namely, that the purpose of an award is to compensate the
plaintiff for the hardship which he has suffered, and (it could be said in
the present case) all the hardship manifested itself during the period of
breach. If sound, this argument would provide a welcome means of
circumventing the difficult problems to which this trial has given rise. In
my view it is not sound, notwithstanding that it was adopted in Heslop v.
Metalock (Britain) Ltd. (unreported), 24 November 1981 (see Kemp &
Kemp, Quantum of Damages 5-464). The submissions and evidence
tendered in that case were much less elaborate than those brought forward
here, and the decision gave insufficient weight to the considerations that
(a) the purpose of the award is to compensate for the damage to hearing
organs, and not simply for the symptoms resulting from it, and (b) the
employer (as at the moment of first breach) “inherited” a potential
plaintiff whose hearing was already substantially impaired. Neither leading
counsel for the plaintiffs was, by the end of the trial, disposed to embrace
this argument with any warmth, and I no longer believe it to be correct.

The individual plaintiffs

I now turn to the facts relative to the individual plaintiffs. For ease of
reference, I have summarised these in a schedule which forms Annex D
to this judgment. In narrative form, they are as follows.

Mr. A. E. Thompson

Mr. Thompson is 62 years of age. He was employed by Smiths from
1936 until 1983 (when he was made redundant), with an interval between
1941 and 1946 on account of war service. He worked until about 1966 on
a piece gang attached to the paint shop, in the course of which he used a
pneumatic scaling tool for about one quarter of his time. The balance of
the time was spent in painting and doing other jobs. Others used chipping,
scaling and caulking tools in the vicinity, and there was also rivetting
nearby until this came to an end.

Since before the war Mr. Thompson had used cotton wool in his ears
on his own initiative, mostly to keep the dust from penetrating the
eardrums. He found that it did make some difference to the amount of
unpleasant noise. He was never issued with ear plugs. In 1973 he saw
posters which gave warning about noise, and he went to get ear muffs.
Thereafter he wore them whenever there was noise.

Recent pure-tone audiograms give average hearing losses (depending
upon the ear chosen and the frequencies chosen to make up the average)
between 52 and 57 db. The losses in each ear at 4 KHz were 70 db. Mr.
Thompson fell into Disability Group V—designated “moderate”—on the
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Coles/Worgan scale. He was provided with a hearing aid in 1980. For
about the last 16 years Mr. Thompson has suffered from a continuous
buzzing sound in his ears; it does not cause him any anxiety or difficulty
in sleeping; and indeed it does not affect his life.

The onset of the deafness appears to have been noticed in about 1956.
Without a hearing aid, Mr. Thompson could hardly make out a conver-
sation if he was not face to face with the other person. He had difficulty
in hearing the door bell, or the television set if it was not turned up. He
also had difficulties in the more noisy conditions of working men’s clubs.
He would have to sit next to the telephone in order to hear it.

Mr. Thompson wears the hearing aid all day. He has no trouble in
hearing the phone when wearing his aid—and there was very little
evidence that he suffered trouble of any other kind. During his evidence,
Mr. Thompson wore his hearing aid in the ear which was nearest to
counsel. He missed very little of what was said. I would have described
him as slightly hard of hearing, when wearing his aid. I did not have the
opportunity to observe him when he was not wearing the aid.

Applying scales of disability to the results of the audiograms yields
disability assessments ranging between 45 and 51 per cent. This seems
rather to over-state the loss of amenity actually suffered by Mr.
Thompson—probably because, like the other plaintiffs in Group A, he
has been very successful in coming to terms with his disability.

Mr. D. M. Gray

Mr. Gray is 63 years of age. He was employed by Smiths from 1935
until 1983 (when he became redundant) except for an interval between
1941 and 1946 on war service. Mr. Gray was employed throughout as a
general labourer. His jobs included the cleaning of tanks, scaling with a
scaler and chipper, and using other pneumatic tools to clear away marine
growth. '

Before the war he first began to wear cotton wool on his own initiative.
He began to wear muffs in 1973 when he went to ask for them from the
ambulance room.

Mr. Gray’s average hearing losses range between 57 and 68 db. At 4
KHz the losses are 70 and 85 db in the two ears. He falls into Disability
Group V (moderate) on the Coles/Worgan scale. Mr. Gray was issued
with a hearing aid in 1981. About six years after he first noticed
deficiencies in his hearing, Mr. Gray observed a buzzing which happened
most of the time, and sounded like wind gushing through his ears. It was
more noticeable in a quiet place. It is an irritation, but not a source of
anxiety. It does not cause him any difficulty in sleeping.

Without the hearing aid, he has difficulty in hearing someone speaking
in a low tone, and in making out the conversation if people are speaking
in groups. He cannot hear the telephone or the door bell without the
hearing aid, and he needs to have the television volume turned up too
high for other people’s comfort.

(It is convenient at this point to mention that there is a sameness about
the kind of complaint put forward by each of the plaintiffs in the two
groups which, to my mind, is derived not only from the fact that they are
suffering from the same medical condition, but also from the method
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adopted to “process” the vast quantity of claims which underlie the
present action. This is not to say that the plaintiffs were consciously
exaggerating their symptoms. On the contrary—and this is particularly so
of the Group A plaintiffs—I have formed the impression that they were
if anything tending to play them down. Nor do I in the least suggest that
the plaintiffs were improperly coached to give answers contrary to the
true facts. Inevitably, some kind of standardised format would have to be
adopted in order to elicit the facts from such a large number of men in a
reasonably economic way. Nevertheless, when assessing the loss of amen-
ity by reference to complaints about ringing door bells, noisy working
men’s clubs and so on, it is necessary to recognise that their descriptions
of their condition might not have sounded quite the same if given without
any previous examination.)

Mr. Gray finds that the hearing aid has helped a great deal. For
example, he can now hear the telephone. But there are still problems of
vibration if there is too much surrounding noise. Mr. Gray was wearing
his hearing aid (on the ear opposite to counsel) when he gave evidence.
He occasionally experienced difficulty in hearing. I formed the impression
that his hearing was a little worse than that of Mr. Thompson. I did not
have the opportunity to observe him when he was not wearing his aid. In
general, I have formed the impression that he was the most seriously
affected of all the six plaintiffs. This was in general agreement with the
results of the audiograms.

Mr. J. W. Nicholson

Mr. Nicholson is 69 years of age. He worked for Smiths continuously
from 1928 or 1929 until he retired in 1979. For the first year or two he
worked as a rivet catcher. Then he worked on cleaning tanks (a quiet job)
and then as a stager for two or three years. Finally, he began as a
waterman before the war and continued right through until he retired.
The job itself was comparatively quiet, but he could be near someone
who was caulking and cleaning up for a welder.

About 25 years ago he began to wear cotton wool on his own initiative,
on account of the noise. He noticed muffs being worn in 1973 or 1974,
and inquired after them at the ambulance room, but was told that they
were only for men who were actually using the caulking or chipping or
rivetting machines. Accordingly, he never wore them.

Mr. Nicholson’s measured average hearing losses ranged from 27 to 42
db. The impairment at 4 KHz is 60 db in each ear. He falls into Disability
Group II (“very slight”) on the Coles/Worgan scale. Mr. Nicholson was
issued with a hearing aid in 1982, but was advised that for the moment he
should only wear it when watching television.

Mr. Nicholson speaks of an occasional buzzing noise, lasting a matter
of seconds “like the sound of the fridge.” This does not really bother him.
Mr. Nicholson first noticed impairment of hearing about 25 years ago,
and it has gradually got worse. Even now, it is no great problem. He has
difficulties if he is on a bus or is in the bar of a club and there are people
talking: he cannot quite hear what they are saying. He also has to turn up
the television set, if he not wearing his aid. But for the purposes of
ordinary conversation he can manage perfectly well.
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Mr. Nicholson was not wearing a hearing aid whilst he gave evidence.
He appeared to have no difficulty in appreciating what was being said in
court. Indeed, without advance knowledge, I doubt whether I would have
realised that he was suffering from any hearing impairment, beyond that
which is not infrequently found in men of his age. On any view of the
matter, Mr. Nicholson’s degree of impairment is much less than that of
Mr. Thompson and Mr. Gray: a fact which is in accord with the figures
revealed by the audiograms.

Mr. W. Blacklock

Mr. Blacklock is 59 years of age. After working for 2 years in a bicycle
shop he joined Vickers as an apprentice when 16 years old. He was
employed in various yards as a fitter until 1953, when he joined Swan
Hunter. He remained there, apart from intervals of three months and 18
months elsewhere, until his retirement in 1983. Mr. Blacklock wore ear
muffs from 1973 onwards, whenever the surroundings were noisy. He
never saw any Billesholm wool.

His audiograms showed average hearing losses between 20 and 42 db.
The losses at 4 KHz were 65 and 70 db. Mr. Blacklock falls into the
Disability Group II—i.e. (“very slight”) on the Coles/Worgan scale.

Mr. Blacklock does not wear a hearing aid. Mr. Blacklock noticed in
about 1978 that he had a buzzing noise in his ear. It has been going on
longer, in more recent years. It is most noticeable when conditions are
very quiet. The condition was not serious enough for Mr. Blacklock to
mention it spontaneously to the specialists who interviewed him, nor was
it referred to when his claim was put forward in 1982,

He first began to notice something wrong with his hearing in about
1976, when his wife drew attention to the fact that he kept asking her to
repeat what she had said. He could not hear the telephone when it was in
the passageway, and he had to have the television set turned up. There
was also difficulty in hearing conversation when he was in a group at the
social club. Mr. Blacklock’s evidence suggested a loss of amenity rather
greater than would be expected from the results of his audiogram. This
may well be because Mr. Blacklock, like the other plaintiffs in group B,
has not yet succeeded in coming to terms with his disability as well as
have the plaintiffs in Group A.

I formed the impression, when Mr. Blacklock gave evidence, that if 1
had not already known the results of his audiograms, I would have not
noticed that he was hard of hearing.

Mr. R. Waggott

Mr. Waggott is 55 years of age. He began as an apprentice in the
Neptune yard in 1944, and with an interval of 3 months of non-noisy
occupation with a company in London, he has been with Swan Hunter
ever since. Since the end of his apprenticeship he has been an on-board
engine room fitter, with the exception of the time between 1951 and 1957,
when he was a deck fitter. The noisy tools which he himself used were the
hand hammer and the grinder.

He began to wear ear muffs in about 1972 or 1973, when he saw that
other fitters had them, and they said that muffs were available. He had
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put them on at periods of noise, and did not wear them continuously.
Before this, he had brought some cotton wool from home, for about a
year before getting ear muffs.

His audiograms reveal average losses ranging from 23 to 30 db. At 4
KHz the losses are 50 db in each ear. He falls into Disability Group I,
namely “just significant” on the Coles/Worgan scale.

Mr. Waggott noticed, about 4 or 5 years ago, a slight ringing in his
ears at times: perhaps 2 or 3 times a week. It was only a source of
irritation, and was not important enough to mention unless he was directly
asked. He places the time at which he first noticed impairment of hearing
at about 10 to 12 years ago. Here again, his wife had commented on the
fact that she had to repeat things. There were the usual problems of
hearing door bells and telephone bells from other rooms. So also with the
difficulties of carrying on conversation at the club, or listening to the
comedians there.

Mr. J. A. Mitchell

Mr. Mitchell is 61 years old. After a short time working in an office,
he commenced in 1938 as an apprentice fitter with Parsons Marine at
Wallsend. When he had served his time, he went to other employers and
then into the Army, where he served in the Royal Electrical and
Mechanical Engineers. No substantial amount of noise was involved. He
then went to work for Vickers in 1949, and continued there until 1969
when Swan Hunter took over the Vickers’ interests in the Walker Yard.
He was an engine room fitter throughout, until he took an office job in
1980. This happened because he became subject to eye trouble, which has
substantially deprived him of the sight in one eye.

Mr. Mitchell was never provided with ear plugs or muffs at Vickers.
At some time during the 1960s he was briefly given a set of ear plugs
whilst he went on the trials of a frigate. Perhaps the ear plugs came from
Naval sources, but in any event he never used them again. He started to
use ear muffs when he began to work on the Ark Royal, having been told
by the shop steward to get them. Previously, he had known that ear
protectors were available in the yard, but he did not think that they were
much use. Nobody seemed to bother at all.

Some few years ago Mr. Mitchell began to notice a sound in his ear,
varying from a buzz to a screech. He would hear it perhaps two or three
times a week, principally when things were quiet. It does not affect him
badly, and he tries to forget it. It is very hard to be sure when Mr.
Mitchell first noticed his deafness. Perhaps it was in about 1970, when he
went to his doctor (as he did on several occasions) to have his ears
syringed. I need not repeat the details of his problems with the interference
in his social life, since mostly they are on the same lines as those of the
other witnesses. There is, however, this additional fact that he enjoys
music of virtually every kind except modern popular music, and has found
his enjoyment of it to be substantially reduced. (For future reference, I
should say that of all the six plaintiffs who gave evidence, Mr. Mitchell is
the one who impressed me most as giving a fair and realistic account of
the handicap produced by his hearing impairment).
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The audiograms show Mr. Mitchell as having average impairments
ranging between 17 and 35 db. His losses at 4 KHz are 70 and 65 db. He
falls into Disability Group II—“very slight”—on the Coles/Worgan scale.

Breach of statutory duty: limitation

Before proceeding to express my conclusions I must deal with two
additional issues. These would have been important, if my views had been
other than they are, but in the event they have no bearing on the outcome
of the actions. Since this judgment is already very long, I will deal with
these issues very summarily.

First, by way of alternative to their claim at common law, the plaintiffs
asserted a breach of the Factories Acts, and in particular a breach of
section 29 (1) of the Act of 1961. This cause of action could not have
arisen before 1959, when the employer’s duty was expanded to include
the safety of the employee’s place of work. Since I have fixed the year
1963 as the date when the common law duty was first broken, the claim
under the statute adds virtually nothing to the liability already established.
This being so, I will do no more than say that I do not regard the facts as
establishing a breach of the duty under section 29 (1).

Second, the defendants have asserted that the claims are all statute-
barred by virtue of the Limitation Act 1980. I accept the argument to this
extent, that I find that the date of knowledge, for the purposes of sections
11 and 14 of the Act, was, in the case of each plaintiff, more than three
years before the date on which the writ was issued. This does, however,
leave me with a discretion under section 33. The relevant principles are
established by the cases cited in argument. I have taken them all into
account, and need not burden this judgment by stating a list of them. In
addition I have, of course, taken into account the factors specifically
identified in section 33 (3) of the Act. If I had been disposed to decide
the case in favour of the plaintiffs by giving effect to their argument on
the McGhee case [1973] 1 W.L.R. 1, on the basis that the noise environ-
ment in former years cannot be accurately reconstructed, I would have
given serious study to the question whether the defendants would have
been in a better position if the writs had been issued more promptly.
Even on this basis I doubt whether I would have exercised the discretion
against the plaintiffs, for I believed their evidence that although they were
aware of a compensation scheme which the boilermakers’ union had
negotiated, it did not occur to them, or apparently to the representatives
of their own unions (none of whom were called as witnesses) that they
might have a cause of action against their employers, until the present
cascade of writs began to be issued. In the event, however, the matter
seems to me plain. The plaintiffs have valid claims, albeit small. Any
prejudice caused by the delay since the accrual of their continuing cause
of action—and I am not convinced that there has been any great
prejudice—has damaged them just as much as the defendants. I do not
consider that the interests of justice would be properly served by holding
the claims to be statute-barred and accordingly I exercise my discretion in
favour of the plaintiffs.



450
Mustill J. Thompson v. Smiths Shiprepairers Ltd. [1984)

Conclusions

I now proceed at last to draw together these conclusions of law and
fact. First, I must consider whether the apportionment exercise is legit-
imate at all, or whether the attempt to ascertain the handicap attributable
to that part of each plaintiff's employment, which lay between periods
where the defendants were not in fault (for want of knowledge) and were
not in fault again (because they supplied the requisite protection) would
involve such a blind guess that it should not be attempted, but should
rather yield to a presumption that all the loss was caused whilst the
defendants were in breach. It will, I believe, have already become
apparent that in my judgment the exercise should not be rejected. The
undeniable imperfections and inaccuracies of the process need no further
emphasis. I acknowledge them all. Nevertheless, a clear picture emerges.
To my mind it is absolutely plain that (i) for all plaintiffs, the greater part
of the damage at the upper frequencies was done before the breach began;
(ii) the loss of the lower frequencies at this time was less, but still really
substantial; and (iii) the handicap attributable to the breach was rather
greater than the hearing loss curves and tables would suggest, particularly
in the case of the Group A plaintiffs, whose impairment was already
serious enough for any further impairment to be important. I believe that
justice can properly be served by giving effect to these findings, however
rough-and-ready the result.

Next, it must be decided how the process should be carried out. One
possibility is to assign to each plaintiff the figure which would have been
awarded as damages if the whole of the hearing loss had been attributable
to the defendants’ breach, and then to apply a fraction or percentage
representing the court’s view of the part which was in fact so attributable.
I believe that this is an entirely proper approach where the disability
proceeds by clearly identifiable stages, and where the damages appropriate
to stage A may be derived by subtracting from the notional total recovery,
the damages attaching to stage B. I believe, however, that this may be
misleading in a case such as the present, as it gives to the calculation a
spurious air of accuracy and might suggest that the chosen percentages
are based directly on the defendants’ computer print-outs, or similar
materials.

In my judgment it is better to go straight to the heart of the problem,
by saying that when the breaches began the plaintiffs were persons whose
hearing impairments might (in some cases) have caused some unacknowl-
edged disability, but little or no handicap; that these plaintiffs would, as
the effects of age progressed, have found themselves becoming subject to
patent disability and handicap; that at the time of the breach they were
already in a condition where any further exposure to noise would accel-
erate their progress towards disability and handicap; and that the further
exposure during the period of briach did have just this effect. In blunter
terms, the plaintiffs were people who in 1963 were already going to be
hard of hearing in later life, and the breach merely served to accelerate
and enhance the progress. A monetary value should then be directly
assigned to this additional detriment. Finally, an eye should be cast on
the general level of damages appropriate where liability is established for
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the whole of the hearing loss, to make sure that the sums awarded for a
part of the impairment are not seriously out of proportion.

Pausing for a moment to consider this last stage of the process, I
should mention an argument advanced by Mr. Holland, on behalf of
Vickers, to the effect that the middle range of the current tariff of damages
for deafness is pitched too high, by reference to the sums awarded for
injuries to limbs and other organs. There may be force in this, as there
may also be force in the comment that at the top end of the scale the
sums awarded for total or near-total deafness are too low, and do not
recognize the great distress which the affliction can bring about; so that in
essence the scale of awards is too compressed in the middle. This argument
will be available to Mr. Holland, if the case proceeds to another court,
but I cannot give effect to it here. This court is bound, in practice if not
in theory, by the levels established by the Court of Appeal in Smith v.
British Rail Engineering Ltd. (unreported), 24 June 1980; Court of Appeal
(Civil Division) Transcript No. 532 of 1980 and Robinson v. British Rail
Engineering Ltd. (unreported), 3 November 1982; Court of Appeal (Civil
Division) Transcript No. 438 of 1982. In particular, I think it right to take
note of the opinion, expressed by the majority of the Court of Appeal in
the latter case, that the awards at first instance in Robinson and Heslop
(unreported) were rather too high. (When using these cases as a yardstick
the ages of the subjects must be borne in mind. The older men will tend
to have suffered a more prolonged handicap, but it should not be forgotten
that their current impairment is likely to contain a greater element
attributable solely to ageing).

Applying these principles to the present claims, one finds that the
plaintiffs had all had substantial periods of exposure to noise before the
breaches began in 1963; that the breaches continued for 10 years, or in
some cases 16 years; that thereafter there was no significant exposure to
noise although the ageing process was continuing. (For the benefit of the
reader, these various periods are presented in a chart, forming Annex E
to this judgment). At the end of it all, two plaintiffs have suffered a
moderate hearing loss, but can manage very well with hearing aids. The
remainder are much less seriously damaged, so much so that an award on
the basis of full liability would be unlikely to exceed the county court
limit of jurisdiction. Plainly, the awards for the aggravation of impairment
and acceleration of hardship due to the breaches cannot be large.

Treating the matter as a jury question and giving no further reasons
beyond saying that I have borne in mind (a) the general configuration of
the median curves of the N.P.L. Tables, (b) the fact that the effect in
terms of disability and hardship of losing a given number of decibels
depends upon how many have already been lost, and (c) the manifold
uncertainties affecting the process of quantification, I make the following
awards:

Group A
Mr. Thompson : £1,350
Mr. Gray : £1,250 plus £295 as special damages for the

cost of his hearing aid. (No separate argu-
ment was addressed on apportionment in
relation to the latter item.)

Mr. Nicholson : £850
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Group B
Mr. Blacklock : £850
Mr. Waggott : £600
Mr. Mitchell 1 £250 (in relation to his claim against Vick-

ers) and £650 (in relation to his claim against
Swan Hunter).

I hold that there are no grounds upon which to make any additional
awards of damages to reflect the kind of prospective loss which was the
subject of decisions such as Smith v. Manchester Corporation (1974) 17
K.I.R. 1 and Moeliker v. A. Reyrolle & Co. Ltd. [1977] 1 W.L.R. 132.

It may be said that these are small awards, even for men who are not
very deaf. So they are, considering that the impairment of the plaintiffs’
hearing comes from a working lifetime of exposure to excessive noise. It
is, however, essential to remember what these actions are about. The
court is not here to set up and administer a scheme which would provide
these men with a complete indemnity for their loss of hearing, whoever
their employers might have been, and irrespective of whether and to what
degree those employers were at fault. If it is felt that the existing
provisions for industrial injury benefits in the field of deafness are too
ungenerous, the remedy must lie elsewhere. Here, the court is faced with
six actions claiming damages for negligence. The plaintiffs have chosen to
allege that their employers were in breach of their duty at common law to
take reasonable care on their behalf, and that their employers’ wrongful
failure to take such care has caused them to suffer damage. Having made
these allegations they must prove them. They have succeeded only in
part. In an action at law, justice looks to the interests of both sides, and
although it may seem harsh that these men should have no ampler
remedy, it would be unjust to the defendants to hold them liable for more
than the proven consequences of their default.

I cannot leave this case without two acknowledgements. First, to the
skill and industry of counsel, whose closing addresses illuminated and
clarified a series of difficult factual and legal issues. Secondly, to Mr.
Francis Lythgoe, formerly District Registrar at the Newcastle upon Tyne
District Registry, on whose initiative the possibility of bringing these
actions to trial in advance of all the others was first canvassed, and whose
energetic conduct of the interlocutory proceedings did much to facilitate
their being brought to trial within a commendably short time.

ANNEX A
The Coles Worgan Classification

Description of the handicaps associated with the auditory handicap groups

Group O No significant auditory handicap.

Group I The hearing is not sufficiently impaired to affect the
perception of speech, except for a slight (additional to
normal) difficulty in noisy backgrounds.

Groups II and 111 Slight (IT) to moderate (III) difficulty whenever listening
to faint speech, but would usually understand normal
speech. Would also have distinctly greater difficulty when
trying to understand speech against a background of
noise.
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Groups IV and V

Group VI

Groups VII and VIII

Group IX
Group X

453
Thompson v. Smiths Shiprepairers Ltd. Mustill J.
Frequent difficulty with normal speech and would some-
times (IV) or often (V) have to ask people to “speak up”
in order to hear them, even in face-to-face conversation.
Great (IV) or very great (V) difficulty in a background of
noise.
Marked difficulties in communication since he would
sometimes be unable to clearly understand even loud
speech. In noise he would find it impossible to distinguish
speech.
Would only understand shouted or amplified speech, and
then only moderately well (VII) or poorly (VIII).
Minimal speech intelligibility even with well amplified
speech.
Virtually totally deaf with respect to understanding of
- speech.

Note. In Groups II to IX some benefit could potentially be gained from a suitable

hearing aid.

Disability ratings
Sensorineural Sensorineural Auditory Brief Suggested
hearing level hearing level at  handicap description  disability
averaged over 4000 Hertz group of rating
500-1000-2000 Hertz handicap
(binaural assessment) (binaural)
(decibels) (decibels)
up to 25 up to 25 0 Not signif. 0%
up to 25 over 25, up to 50 I Just signif. 5%
up to 25 over 55 II Very slight 10%
over 25, up to 30 n/a II Very slight 10%
over 30, up to 40 n/a III Slight 20%
over 40, up to 50 n/a v Mild 35%
over 50, up to 60 n/a v Moderate 50%
over 60, up to 70 n/a VI Marked 65%
over 70, up to 80 n/a \%1 Fairly severe 80%
over 80, up to 90 n/a VIII Very severe  90%
over 90, up to 100  n/a IX Extremely  95%

severe

over 100 n/a X Total 100%
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ANNEX C

Percentage growth NIHL
(to nearest whole number)
John MITCHELL

Year Option A Option B
1938 0% 0%
1940 16 4
1942 33 18
1944 45 29
1946 54 37
1948 54 37
1950 62 45
1951 66 48
1952 70 51
1954 76 57
1956 81 61
1958 87 67
1960 92 72
1963 94 76
1965 95 81
1970 98 89
1972 99 91
1973 99 93
1974 99 94
1976 100 97
1979 100

Option A is based upon Mr. Acton’s assessments.

Option B assumes a constant Leq of 102 db(A) until hearing protection was

provided.

Annex D showed in list form, inter alia, dates of each plaintiff’s period of
employment and type of disability and Annex E was a chart showing the periods
each plaintiff was employed before and after 1963 and the periods when five of
the plaintiffs wore ear protectors.

Judgment for plaintiffs.
Solicitors: Marrons Livingston & Co., Newcastle upon Tyne; Brian

Thompson & Partners, Newcastle upon Tyne; Linsley & Mortimer, New-
castle upon Tyne; A. V. Hammond & Co., Bradford.

[Reported by Joun M. CoLLINs, Barrister-at-Law]
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